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BUSINESS

CORPORATION

16-9-7

ACT

CHAPTER 9
ESCHEAT

OF UNCLAIMED DIVIDENDS
(Repealed

AND ASSETS

by Laws 1957, ch. 6, § 30)

16-9-1 to 16-9-7. Repealed.
Repeal.
These sections (L. 1937, ch. 22, §§ 1 to
8; C. 1943, 18-9-1 to 18-9-7), relating to
escheat of unclaimed dividends and assets

of corporations and procedures and appeal
in escheat matters, were repealed by Laws
1957, ch. 6, § 30. For new provisions, see
78-44-1 to 78-44-28.

CHAPTER 10
BUSINESS CORPORATION ACT
ARTICLE

1.
2.
3.
4.
5,

GENERAL PROVISIONS,
16-10-1 to 16-10-65.
MERGER, CoNSOLIDA'l'ION
AND SALE OF ASSE'l'S,
16-10-66 to 16-10-76.
DISSOLUTION,
16-10-77 to 16-10-101.
FOREIGN CORPORATIONS,
16-10-102 to 16-10-120.
ADMINISTRATION,
REPORTS,
FEES,
MISCELLANEOUS
PROVISIONS,
16-10-121

to

16-10-143.

ARTICLE 1
GENERAL
Section

16-10-1.
16-10-2.
16-10-3.
16-10-4.
16-10-5.
16-10-6.
16-10-7.
16-10-8.
16-10-9.
16-10-10.
16-10-11.
16-10-12.
16-10-13.
16-10-14.
16-10-15.
16-10-16.
16-10-17.
16-10-18.
16-10-19.
16-10-20.
16-10-21.
16-10-22.
16-10-23.
16-10-24.
16-10-25.
16-10-26.
16-10-27.
16-10-28.
16-10-29.
16-10-30.
16-10-31.
16-10-32.
16-10-33.

PROVISIONS

Short title.
Definitions.
Purposes.
General powers.
Right of corporation to acquire and dispose of its own shares.
Defense of ultra vii-es.
Corporate name.
Corporate name-Reservation
of right to exclusive use.
Corporate name-Registration
of name-Procedure-Fee.
Corporate name-Registration
of name-Renewal
of registration.
Registered office and registered agent.
Change of registered office or registered agent.
Service of process on corporation-Registered
agent or secretary of
state agents for receipt of service.
Authorized shares.
Issuance of shares of preferred or special classes in series.
Subscriptions for shares-Calls
for payment-Default
in payment.
Consideration for shares.
Payment for shares.
Determination
of amount of stated capital.
Expenses of organization, reorganization
and financing.
Certificates representing shares.
Issuance of certificates for fractional shares or scrip.
Liability of subscribers and shareholders.
Shareholders' pre-emptive rights.
Bylaws.
Meetings of shareholders.
Notice of shareholders' meetings.
Closing of transfer books and fixing record date.
Voting list.
Quorum of shareholders.
Voting of shares.
Voting trust.
Board of directors.
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16-10-34.
16-10-35.
16-10-36.
16-10-37.
16-10-38.
16-10-39.
16-10-40.
16-10-41.
16-10-42.
16-10-43.
16-10-44.
16-10-45.
16-10-46.
16-10-47.
16-10-48.
16-10-49.
16-10-50.
16-10-51.
16-10-52.
16-10-53.
16-10-54.
16-10-55.
16-10-56.
16-10-57.
16-10-58.
16-10-59.
16-10-60.
16-10-61.
16-10-62.
16-10-63.
16-10-64.
16-10-65.

Number and election of directors_
Classification of directors.
Vacancies in board of directors.
Removal of directors.
Quorum of directors.
Designation of committees by board.
Place and notice of directors' meetings.
Dividends.
Distributions
in pa1-tial liquidation.
Loans.
Liability of directorn in certain cases.
Officers.
Removal of officers.
Books and records-Examination
by shareholders-Penalty.
Incorporators.
Articles of incorporation.
Filing of articles of incorporation-Issuance
of certificate of incorporation.
Effect of issuance of certificate of incorporation_
Requirement
before commencing business.
Organization
meeting of directors.
Right to amend articles of incorporation.
Procedure to amend articles of incorporation.
Class voting on amendments_
A1·ticles of amendment_
:filing articles of amendment--Issnance
of certificate of amendment.
Effect of certificate of amendment.
Revision of a1·ticles of incorporation
by amendment-Filing
articles
of amendment-Issuance
and effect of issuance of certificate of
revision.
Restated
articles of incorporation-Filing-Issuance
and effect of
issuance of certificate of restatement.
Amendment of articles in reorganization-Purposes-Procedure.
Rest1·iction on redemption or purchase of redeemable shares.
Cancellation
of redeemable shares by redemption or purchase.
Cancellation of other reacquired shares.

16-10-1. Short title.-This
act shall be known and may be cited as the
Utah Business Corporation Act.
History:

L. 1961, ch. 28, § 1.

Title of Act.
An act relating
to corporations
for
profit: revising
the general corporation
laws by enacting a new act to be known
as the Utah Business Corporation
Act;
providing for the organization
and opera·
tion of corporations
and for their powers
and purposes; providing for the rights and
obligations
of stockholders
and for the
subscription
to and issuance of shares of
stock and the payment of dividends and
distributions;
providing for directors and
officers and for their powers and duties;
providing for the filing of annual reports
from corporations and the filing of articles
of incorporation
and of amendments thereto; providing for mergers and consolidations
of corporations
and
dissolution
thereof; providing for the powers and ob·
ligations of foreign corporations 'l.nd their
rights of withdrawal;
providing for fees
and penalties;
and repealing
sections
16-1-1, 16-1-2, 16-1-3, 16-2-1, 16-2-2, 16-2-3,
16-2-4 and 16-2-5, Utah Code Annotated

1953, as amended by chapter 25, Laws of
Utah 1953, and by chapter 23, Laws of
Utah 1957, sections 16-2-6, 16-2-7, 16-2-8,
16-2-9, 16-2-10, 16-2-11, 16-2-12, 16-2-13, and
16-2-14, Utah Code Annotated
1953,, as
amended by chapter 22, Laws of Utah
1955, sections
16-2-15, 16-2-16, 16-2-17,
16-2-18, 16-2-19, 16-2-20, 16-2-21, 16-2-22,
16-2-23, and 16-2-24, Utah Code Annotated
1953, as amended by chapter 25, Laws of
Utah 1953, sections 16-2-25, 16--2-26, 16-2-27
16-2-28, 16-2-29, 16-2-30, 16-2-31, and 16-232, Utah Code Annotated 1953, as amended
by chapter 23, Laws of Utah 1955, sections
16-2-33, 16-2-34, 16-2-35, 16-2-36, 16-2-37,
16-2-38, 16-2-39, 16-2-40, 16-2-41, 16-2-42,
16-2-43, 16-2-44, 16-2-45, 16-2-46, 16-2-47,
16-4-1, 16-4-2, 16-4-3, 16-4-11, 16-5-1, 16-5-2,
16-5-3, 16-5-4, 16-5-5, 16-5-6, and 16-8-1,
Utah Code Annotated
1953, as amended
by chapter 25, Laws of Utah 1957, sections
16-8-2, 16-8-3, 16-8-4, 78-42-1, 78-42-2, 7842-3, 78-42-4, 78-42-5, 78-42-6, 78-42-7, 7843-1, 78-43-2, 78-43-3, 78-43-4, 78-43-5 and
78-43-6, Utah Code Annotated 1953.
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Comparable Provisions.
The Model ,Business Corporation
Act
was prepared by the Committee on Corporate Laws (section of Corporation, Banking and Business Law) of the American
Bar Association.
It is patterned on the
Illinois Business Corporation Act of 193,3
(Ill. Rev. Stat. ch. 32, § 157.1 et seq.).
The Model Act has been used as the basis
for the corporation
statutes
of the following:
Alaska,
Colorado,
District
of
Columbia, Iowa, North Dakota, Oregon,
Texas, Virginia, and Wisconsin.

Cross-References.
Constitutional provisions relating to corporations, Art. XII.
Corporation
frauds,
criminal
liability
for, 76-13-1 et seq.
Franchise
and privilege taxes, 59-13-1
et seq.
Income tax, 59-14-1 et seq.
Pools and Trusts Act, 50-1-1 et seq.

16-10-2

Unfair discrimination, violations by corporations, 76-58-3.
Receivers, Rules of Civil Procedure, Rule
66.

Law Reviews.
First
Five Years under the Texas
Business Corporation Act, 12 Baylor L.
Rev. 401.
History, Purpose and Summary of the
Model Business Corporation Act, by Garrett, 6 Business Law L
Utah Corporation
Law and the Model
Business Corporation
Act, by Campbell,
Dykstra, Henderson, Olmstead & Moffat
(panel discussion), 26 Utah Bar Bulletin
121.
Corporate Amendment Process in Utah:
Present and Prospective, 6 Utah Law Review 217.
Molding the Utah Corporation:
Survey
and Commentary, by D. J. Dykstra, 7 Utah
Law Review L

16-10-2. Definitions.-(a)
"Corporation"
or "domestic corporation"
means a corporation for profit subject to the provisions of this act, except
a foreign corporation.
(b) "Foreign corporation" means a corporation for profit, except insurance corporations, organized under laws other than the laws of this state
for a purpose or purposes for which a corporation may be organized under
this act.
(c) "Articles of incorporation" means the original or restated articles
of incorporation and all amendments thereto and include articles of merger
or consolidation.
(d) "Shares" means the units into which the proprietary interests in
a corporation are divided.
( e) "Subscription" means a memorandum in writing, executed before
or after incorporation, wherein an offer is made to purchase and pay for a
specified number of theretofore unissued shares of a corporation.
(f) "Shareholder" means one who is a holder of record of shares in a
corporation.
(g) "Authorized shares" means shares of all classes which the corporation is authorized to issue.
(h) "Treasury shares" means shares of a corporation which have been
issued, have been subsequently acquired by and belong to the corporation,
and have not, either by reason of the acquisition or thereafter, been canceled or restored to the status of authorized but unissued shares. Treasury
shares shall be deemed to be "issued" shares, but not "outstanding" shares.
(i) "Net assets" means the amount by which the total assets of a
corporation, excluding treasury shares, exceed the total debts of the
corporation.
(j) "Stated capital" means, at any particular time, the sum of (1) the
par value of all shares of the corporation having a par value that have
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been issued, (2) the amount of the consideration received by the corporation
for all shares of the corporation without par value that have been issued,
except such part of the consideration therefor as may have been allocated
to capital surplus in a manner permitted by law, and (3) such amounts not
included in clauses (1) and (2) of this paragraph as have been transferred
to stated capital of the corporation, whether upon the issue of shares as
a share dividend or otherwise, minus all reductions from such sum as have
been effected in a manner permitted by law. Irrespective of the matter
[manner] of designation thereof by the laws under which a foreign corporation is organized, the stated capital of a foreign corporation shall be
determined on the same basis and in the same manner as the stated capital
of a domestic corporation, for the purpose of computing fees and other
charges imposed by this act.
(k) "Surplus" means the excess of the net assets of a corporation over
its stated capital.
(1) "Earned surplus" means the portion of the surplus of a corporation
equal to the balance of its net profits, income, gains and losses from the
date of incorporation, or from the latest date when a deficit was eliminated
by an application of its capital surplus or stated capital or otherwise, after
deducting subsequent distributions to shareholders and transfers to stated
capital and capital surplus to the extent such distributions and transfers
are made out of earned surplus.
(m) "Gapital surplus" means the entire surplus of a corporation other
than its earned surplus.
(n) "Insolvent" means inability of a corporation to pay its debts as
they become due in the usual course of its business.
( o) "Tax clearance" means a certificate from the Utah state tax commission certifying that the named corporation has satisfied and discharged
all fees, taxes, penalties, interests and costs due to the state of Utah.
History:

L. 1961, ch. 28, § 2.

Compiler's Note.
The bracketed word "manner"
serted by the compiler.

was in-

16-10-3. Purposes.-Corporations
may be organized under this act for
any lawful purpose or purposes, unless a different manner is prescribed by
the statutes for the formation of corporations for particular purposes.
History:

L. 1961, ch. 28, § 3.

Cross-References.
Banks, commercial or savings banks incorporated
under Business
Corporation
Act, 7-3-7.
Constitutional
provisions,
Const. Art.
XII.
Credit unions, Business Corporation Act
applicable, 7-9-3.
Industrial
loan corporations,
application of Business Corporation Act, 7-8-4.
Insurance companies, Title 31.
Nonprofit organizations, 16-6-1 et seq.
Public utilities, Title 54.
Railroads, Title 56.
Receivers,
Rules of Civil Procedure,
Rule 66.

Savings and loan associations, Business
Corporation Act not applicable, 7-13-1.
Trusts anif. monopolies, Const. Art. XII;
Title 50.

Collateral References.
Corporationse::>12 ½.
18 C.J.S. Corporations § 41.
Incorporation
and organization, 13 Am.
Jur. 175, Corporations §§ 20, 21 et seq.
Applicability of statutes regulating sale
of assets or property of corporation as
affected by purpose or character of corporation, 9 A. L. R. 2d 1306.
Corporation's
liability
on promoter's
contracts, 17 A. L. R. 452, 49 A. L. R. 673,
123 A. L. R. 726.
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Disregarding
corporate existence, 1 A.
L. R. 610, 34 A. L. R. 597.
Organization sought to be incorporated
under an unconstitutional
statute as a de
facto corporation, 13.6 A. L. R. 187.
Personal liability of public officials or
bond for permitting
insurance
company
or other corporation
to engage or continue in business without complying with
statutory requirements,
131 A. L. R. 275.
Validity of corporate organization
as
affected by violation of constitutional
or
statutory
provision
precluding
issuance
of corporate stock in consideration
of
promissory note, 78 A. L. R. 2d 877.
DECISIONS

Law Reviews.
Limitations of the Theory of a Corporate Entity in California, by Robert L.
McWilliams, 4 Calif. Law Review 465.
Constitutional Limitations on the Regulation of Corporations, by Frederick R. Condert, Jr., 6 Columbia Law Review 485.
Piercing the Veil of Corporate Entity,
by I. Maurice Wormser, 12 Columbia Law
Review 496.
The Scope and Limits of the Corporate
Entity Theory, by George F. Canfield, 17
Columbia Law Review 128.
The Incorporated
Individual-A
Study
of the One-Man Company, by Warner Fuller, 51 Harvard Law Review 1373.

UNDER

FORMER

LAW

to create corporation and assumption and
exercise of corporate functions sufficient
to constitute corporation de facto, corporation's legal existence cannot, as general
rule, be attacked
collaterally.
Marsh v.
Mathias, 19 U. 350, 56 P. 1074.

Creation of corporation.
A corporation cannot be created except
as provided by statute. It is a mere creature of law. National Bank of the Republic v. Price, 65 U. 57, 69, 234 P. 231.

1.

2. Articles of incorporation.
The provision.s contained in Constitution
and statutes are as much a pad of articles
of incorporation as though they were expressly copied therein, the Constitution
and statutes controlling in case of conflict.
Weede v. Emma Copper Co., 58 U. 524,
200 P. 517.
3. De facto corporation.
Where there has been bona fide attempt

16-10-4

4.

Corporations by estoppeI.
Stockholders, who have dealt with corporation since its attempted organization
and have recognized its powers and acquiesced in their exercise for long number of years, are estopped to question corporation's
rightful
existence.
Marsh v.
Mathias, 19 U. 350, 56 P. 1074.

16-10-4. General powers.-Each corporation shall have power:
(a) T'o have perpetual succession by its corporate name unless a
limited period of duration is stated in its articles of incorporation.
(b) To sue and be sued, complain and defend, in its corporate name.
(c) To have a corporate seal which may be altered at pleasure, and
to use the same by causing• it, or a facsimile thereof, to be impressed or
affixed or in any other manner reproduced.
( d) To purchase, take, receive, lease, or otherwise acquire, own, hold,
improve, use and otherwise deal in and with, real or personal property,
or any interest therein, wherever situated.
( e) To sell, convey, mortgage, pledge, lease, exchange, transfer and
otherwise dispose of all or any part of its property and assets.
(f) To lend money to, and otherwise assist, its employees, officers and
directors.
(g), To purchase, take, receive, subscribe for, or otherwise acquire, own,
hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise dispose
of, and otherwise use and deal in and with, shares or other interests in, or
obligations of, other domestic or foreign corporations, associations, partnerships or individuals, or direct or indirect obligations of the United States or
of any other government, state, territory, governmental district or municipality or of any instrumentality thereof.
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(h) To make contracts and guarantees, and incur liabilities, borrow
money at such rates of interest as the corporation may determine, issue its
notes, bonds, and other obligations, and secure any of its obligations by
mortgage or pledge of all or any of its property, franchises and income.
(i) To lend money for its corporate purposes, invest and reinvest its
funds, and take and hold real and personal property as security for the
payment of funds so loaned or invested.
(j) To conduct its business, carry on its operations, and have offices
and exercise the powers granted by this act in any state, territory, district,
or possession of the United States, or in any foreign country.
(k) To elect or appoint officers and agents of the corporation, and
define their duties and fix their compensation.
(1) To make and alter bylaws, not inconsistent with its articles of
incorporation or with the laws of this state, for the administration and
regulation of the affairs of the corporation.
(m) To make donations for the public welfare or for charitable,
scientific, religious or educational purposes; provided, however, that nothing
in this section shall be construed as directly or indirectly affecting the
restrictions on corporate contributions imposed by section 20-14-21, Utah
Code Annotated 1953, as amended.
(n) In time of war to transact any lawful business in aid of the United
States in the prosecution of the war.
( o) To indemnify any director or officer or former director or officer
of the corporation, or any person who may have served at its request as a
director or officer of another corporation in which it owns shares of
capital stock or of which it is a creditor, against expenses actually and
reasonably incurred by him in connection with the defense of any action,
suit or proceeding, civil or criminal, in which he is made a party by reason
of being or having been such director or officer, except in relation to
matters as to which he shall be adjudged in such action, suit or proceeding
to be liable for negligence or misconduct in the performance of duty; and
to make any other indemnification that shall be authorized by the articles
of incorporation or by any bylaw or resolution adopted by the shareholders after notice.
(p) To pay pensions and establish pension plans, pension trusts, profitsharing plans, stock bonus plans, stock option plans and other incentive
plans for any or all of its directors, officers and employees.
(q) To cease its corporate activities and surrender
its corporate
franchise.
(r) To have and exercise all powers necessary or convenient to effect
and [any] or all of the purposes for which the corporation is organized.
History: L. 1961, ch. 28, § 4.
Compiler's Note.
The bracketed word "any" in subd. (r)
was inserted by the compiler.
Cross-References.
Actions by and
A rt. XII, sec. 4.

against

corporations,

Armed bodies, not to bring into state,
Art. XII, sec. 16.
Blacklisting of employees forbidden, Art.
XII, sec. 19, Art. XVI, sec. 4.
Criminal proceedings
against corporations, 77-52-1 et seq.
Criminal proceedings. proof of corporate
existence or powers, 77-31-15.
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Justices'
courts, criminal proceedings
involving corporations, 77-57-4, 77-57-51.
Limitation
of action against directors
or stockholders, 78-12-27.
Liquor Control Act violations, recovery
of penalties from corporations, 32-8-13.
Municipal ordinances, violation by corporations, 10-7-69.
Pleading
or proving
legal existence,
Rules of Civil Procedure, Rule 9(a).
Political contributions prohibited, 20-1421.
Practice of law prohibited, 78-51-40.
Right to take under terms of will, 741-4.
Venue in action against, 78-13-1 et seq.
Water corporations, ownership of stock
in other water corporations, 73-1-13.

Collateral References.
Corporationse::::o•370 (1).
19 C.J.S. Corporations § 941; 73 C.J.S.
Public Utilities § 6.
Powers and functions of corporations,
13 Am. Jnr. 770, Corpo1·ations § 739 et seq.
Assumption of mortgage as ultra vires,
91 A. L. R. 177.
Authority to employ attorney for corporation, 130 A. L. R. 894.
Bankruptcy or insolvency of corporation
as affecting its executory contract for the
sale of its own stock, 46 A. L. R. 1172.
Bylaw of corporation
authorizing
removal of officer, agent, or employee at any
time, as affecting contract of employment
for a specified period, 145 A. L. R. 312.
Compensation
for services in selling
stock or corporate property in absence of
express contract, right of stockholder not
a director, officer or employee to, 3 A. L.
R. 778.
Condemnation by de facto corporation,
44 A. L. R. 542.
Condemnation by domestic corporation
as affected by benefit to foreign corporation, 65 A. L. R. 1457.
Constitutionality,
construction,
and effect of statutory or charter provisions relating to the sale of all or substantially
all, of the assets of corporation or division
or distribution of proceeds, 79 A. L. R. 624.
Contracts of subsidiary, liability of corporation for, 39 A. L. R. 1071, 102 A. L. R.
1054, 145 A. L. R. 475.
Contract to furnish medical aid to servant, nature and extent of master's duty,
33 A. L. R. 1191.
Corporation's obligation for a personal
debt of officer or stockholder, validity of,
47 A. L. R. 78.
Corporation's power to contract for indemnification for attorneys' fees and other
expenses incident to controversy respecting
internal affairs of the corporation, 39 A.
L. It 2.d 594.

ACT
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Corporation's power to donate to a charitable or similar institution, 39 A. L. R. 2d
1195.
Corporation's power to enter into partnership or joint venture, 60 A. L. R. 2d
917.
Corporation's
power with respect to
payment of remuneration,
bonus, and the
like, to widow or family of deceased officer, 29 A. L. R. 2d 1262.
Corporation's
right to sue on contract
made by promoters before organization,
66 A. L. R. 1425.
Creditor's action or suit for his own
benefit against another creditor to whom
the corporation has given a preference, 12
A. L. R. 246.
Directors' power to sell property of corporation without consent of stockholders,
5 A. L. R. 930, 60 A. L. R. 1210.
Doctrine of ultra vires as applied to
torts of private corporation, 57 A. L. R.
302.
Estoppel of stockholder to recover back
or to secure restoration
of compensation
of corporate officers claimed to be exorbitant or unauthorized, 16 A. L. R. 2d 467.
Failure to obtain occupational or business license or permit as affecting validity
or enforceability
of contract, 118 A. L.
R. 646.
Informality
of meeting of directors as
affecting authorization
of transfer of corporate property, 64 A. L. R. 717.
Joint adventure, corporation as a party
to, 60 A. L. R. 2d 917.
Laches of stockholders in attacking sale
of corporate assets, 70 A. L. R. 53.
Liability of holding corporation on contrncts of subsidiary, 102 A. L. R. 1054, 145
A. L. R. 475.
Libel or slander, action by corporation
for, 86 A. L. R. 442.
Mortgage trustee's power to bind bondholders by vote on plan for reorganization, 97 A. L. R. 365.
Pledge of unissued stock, 51 A. L. R.
1134.
Power of corporation or its officers with
respect to payment of bonus or pension to
officers or employees, 164 A. L. R. 1125.
Power of corporation to change obligations to stockholders, 105 A. L. R. 1452,
117 A. L. R. 1290.
Power of corporation to enforce a contract made after taking the steps necessary to put its corporate existence beyond
collateral attack, as affected by limited
amount of capital subscribed or paid in,
128 A. L. R. 874.
Power of legislature or court to protect
bondholders as class, without consent of
all of them, against sacrifice of property
on foreclosure, 88 A. L. R. 1270.
Real property held in excess of corporate

43.1
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powers, power of corporation to pass title
to, 37 A. L. R. 204, 62 A. L. R. 494.
Reimbursement
of stockholder or officer
of corporation
for expenses incurred in
connection with transaction
conducted in
his name but in interest of corporation, 56
A. L. R. 973,.
Release by corporation resting for consideration on detl'iment of releasee without
benefit to corporation
as ultra vires the
corporation, 52 A. L. R. 579.
Right of business corporation to use its
funds or property for humanitarian
purposes, 3 A. L. R. 443.
Right of corporation to engage in business, trade, or activity
requiring license
from public, 165 A. L. R. 1098.
Right of obligor to challenge assignment
or transfer by corporation as ultra vires,
45 A. L. R. 1509.
Sale of property of corporation by directors without consent of stockholders, 5
A. L. R. 930, 60 A. L. R. 1210.
DECISIONS

Law Reviews.
Corporate Responsibilities
for Crime, by
George F. Canfield, 14 Columbia Law Review 469.
Corporate Criminal Liability, by Frederic P. Lee, 28 Columbia Law Review 1,
181.

UNDER

Powers of corporations generally.
Corporation is mere creature of law and
has only such powers as are expressly
granted by state or as are necessary to
carry into effect powers expressly granted,
and therefore has no power to do any act
foreign to law of its creation.
Weyeth
Hardware
& Mfg. Co. v. James-SpencerBateman Co., 15 U. 110, 47 P. 604.
While a corporation may be said to possess such implied powers as are necessary,
usual, or incidental
to its business, yet
such powers can only be such as can be
exercised in proper conduct of its business,
and corporation has no implied powers to
do any act which is contrary to the statutes or public policy forming basic powers of such statutes.
Hadlock v. Callister,
85 U. 510, 39 P. 2d 1082.
1.

2.

-actions
by and against.
Objection of corporation's want of legal
capacity to sue is waived unless made
either by answer or demurrer.
Tooele
Meat & Storage Co. v. Fite Candy Co., 57
U. 1, 168 P. 427.
Defense that corporation
lacked legal
capacity
to sue held to be insufficient
ground for setting
aside judgment
obtained by corporation or to enjoin its enforcement.
Tooele Meat & Storage Co. v.
Fite Candy Co., 57 U. 1, 168 P. 427.

3.

Sufficiency of value of property to warrant loan, conclusiveness
of decision of
corporate officers as to, 18 A. L. R. 645.
Torts of subsidiary, corporation's liability for, 50 A. L. R. 611.
Trust involving a determination
regarding the personal conduct or needs of beneficiaries, power of corporation to execute,
11 A. L. R. 300.
Validity of contracts between corporations as affected by directors or officers in
common, 114 A. L. R. 299, 33 A. L. R. 2d
1060.

-buying
power.
Provisions of section 16-2-14 authorizing
corporations to buy and sell personal property, and that of 16-2-23 that stock shall
be deemed personal property, do not authorize
corporations
to buy their own
stock, since provision of section 16-2-14
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must be read in the light of the objects of
the corporation.
Pace v. Pace Bros. Co.,
91 U. 132, 59 P. 2d 1.
In action on notes given by corporation
to purchase stock from stockholder, contention of plaintiff that certain proportion
of amount of notes was in payment of
surplus which had accumulated to credit of
stockholder could not be sustained, where
it was not shown that surplus came from
earnings.
Pace v. Pace Bros. Co., 91 U.
149, 63 P. 2d 590.
4.

-power
to sell corporate property.
Section 16-2-14 does not say that stockholders may not in the first instance authorize and direct sale of assets. All the
statute says is that a sale of the assets of
a corporation
by the board of directors
is not binding on the corporation until
confirmed by the stockholders.
Accordingly, it is not true that a sale of the
assets of a corporation is valid only when
first authorized by the board of directors,
and thereafter
confirmed by a vote of
requisite number of stockholders.
Merrion
v. Scorup-Somerville
Cattle Co., 134 F.
2d 473, 477, certiorari
denied 319 U. S.
760, 87 L. Ed. 1712, 63 S. Ct. 1317.
Board of directors of private corporation was by common law authorized to sell
or otherwise dispose of property of corporation,
subject
to limitation
that it
could not sell or dispose of its entire property. Geddes v. Anaconda Copper Min.
Co., 245 F. 225.
Where articles of incorporation empowered mining company to buy, sell, lease,
hold, own, and operate mining claims and
to generally do all kinds of business inci-
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dent to, connected with, or convenient for
management
of general mining business,
held board of directors
had power, in
absence of fraud or lack of good faith, and
with consent of majority of stockholders,
to sell and dispose of all property of corporation, although corporation was solvent.
Geddes v. Anaconda Copper Min. Co., 245
F. 225.
Under Const. Art. XII, § 1, board of
directors of mining company had authority
to dispose of entire property of corporation, with consent of its stockholders,
although provision of section 16-2-14 which
authorizes
sale of entire property
was
enacted
after
corporation
was formed.
Geddes v. Anaconda Copper Min. Co., 245
F. 225.
Mere fact that corporation is insolvent
when trust deed is authorized
and executed will not, per se, render such deed
void. Singer v. Salt Lake City Copper
Mfg. Co., 17 U. 143, 53 P. 1024, 70 Am.
St. Rep. 773,.
Failing or unsuccessful corporations may
sell and dispose of their property provided
transactions
are not in fraud of rights of
creditors.
Beggs v. Myton Canal & Irr.
Co., 54 U. 120, 179 P. 984.
It was not only within power of directors and majority of stockholders of irrigation company, but it was their duty to
dispose of company's
canal and ditch
rights to best possible advantage,
where
it appeared that company was devoid of
funds and could not furnish
required
proof of financial strength
to save its
water filings. Beggs v. Myton Canal &
Irr. Co., 54 U. 120, 179 P. 984.
Sale of mining machinery by corporation
to newly organized operational subsidiary
with common directorship valid in absence
of bad faith. Boston Acme Mines Development Co. v. Clawson, 66 U. 103, 240 P.
165.
5. -approval by stockholders of sale.
Provision
of section 16-2-14 requiring:
approval of stockholders
to sale of corporate property when not authorized
in
articles of incorporation
is for protection
of stockholders,
and creditor of corporation cannot invoke section for his benefit.
Boston Acme Mines Development
Co. v.
Clawson, 66 U. 103, 240 P. 165.
If articles of incorporation
authorize a
sale of a mining company's property, then
submission to the stockholders is unneces.
sary under subdivision (7) of section 162-14, the property sold not being such as
to disable it from the conduct of its
business. Miller v. Peruvian Consol. Min.
Co., 79 U. 401, 11 P. 2d 291.

6. -borrowing
power.
All corporations have inherent

right

to
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borrow money and give security therefor.
Intermountain
Bldg. & Loan Assn. v.
Gallegos, 78 F. 2d 972.

7.

Power to make bylaws, rules and regulations.
Bylaw, which was acquiesced in and
acted on for period of more than 11 years
by aJI of stockholders and officers, must be
presumed to have been duly and regularly
adopted. Marsh v. Mathias, 19 U. 350, 56
P. 1074.
8.

Preferences by insolvent corporations
generally.
Neither the organic nor the statutory
law of this state prohibits an insolvent
corporation
from preferring
one creditor
over another
by deed of assignment.
Weyeth Hardware & Mfg. Co. v. JamesSpencer-Bateman
Co., 15 U. llO, 47 P. 604.
In Utah, insolvent corporation has same
power to prefer creditors, by deed of assignment or otherwise, as insolvent natural
person has, so long as its assets have not
been taken in to possession by court of
equity, in proper proceeding, at instance
of proper party, and this rule is impregnable, except by legislative
enactment.
Weyeth Hardware & Mfg. Co. v. JamesSpencer-Bateman
Co., 15 U. 110, 47 P. 604.
Former analogous state statute, even if
applicable to corporation organized under
territorial
laws, did not affect power of
such corporation,
on its insolvency,
to
make preferences
among its creditors.
Weyeth Hardware & Mfg. Co. v. JamesSpencer-Bateman
Co., 15 U. 110, 47 P. 604.
Preference,
which assignment, made by
insolvent corporation for benefit of creditors, accorded to creditor bank, was not
rendered void by fact that director-president of such bank, who with his wife
owned almost one-third of its stock, was
also stockholder in and director of assignor
corporation and voted in favor of resolution which authorized
assignment
and
preference, when his vote was not necessary to passage of such resolution.
Colorado Fuel & Iron Co. v. Western Hardware Co., 16 U. 4, 50 P. 628.
In absence of statutory restrictions,
insolvent corporation
has power to prefer
creditors, who are not officers or agents,
by deed of assignment
or otherwise, so
long as its assets have not been taken into
possession by court of equity in proper proceeding at instance of proper party. Burnham, Hanna, Munger & Co. v. McCornick,
18 U. 42, 55 P. 77.
Insolvent
corporation,
in winding up
its affairs, may in good faith make preferences among its creditors.
Passow &
Sons v. Wetherbee, 50 U. 243, 167 P. 350.
Power of bank with respect to disposing
of property given under 7-3'7, and sec-
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tion 16-2-14 is limited to 7-3-43, prohibiting preference to depositors by pledge of
assets. Hadlock v. Callister, 85 U. 510, 39
P. 2d 1082.

9.

-trust fund doctrine.
In contemplation of law, corporate property, in case of insolvency,
constitutes
trust fund, first, for payment of creditors,
and, second, for distribution among stockholders, equally and ratably. W. P. Noble
Mercantile Co. v. Mt. Pleasant Equitable
Co-op. Inst., 12 U. 213, 42 P. 869.
Where corporation dissolves and, without first liquidating
its liabilities, makes
distribution
of its property
among its
stockholders, court of equity will convert
all holders of such property, except bona
fide purchasers for value, into trustees for
creditors and compel such trustees to account to extent of property so in their
hands. W. P. Noble Mercantile Co. v. Mt.
Pleasant
Equitable
Co-op. Inst., 12 U.
213, 42 P. 869.
10. Ultra vires acts.
An ultra vires act of corporation is act
beyond powers of corporation.
Houston v.
Utah Lake Land, Water & Power Co., 55
U. 393, 187 P. 174, 47 A. L. R. 1282.

11. Effect of ultra vires acts.
If a corporation is denied the power to
engage in buying and selling real estate as
a business, but statute affixes no penalty,
by forfeiture
or otherwise, for its violation, the corporation does not forfeit its
title to real estate so bought in violation
of the statute. Fisk v. Patton, 7 U. 399,
409, 27 P. 1, applying 2 Comp. Laws 1888,
p. 4, § 2272.
In the absence of a statute or a provision in its charter authorizing it to do
so, an undertaking
on the part of a corporation to discharge the obligation
of
another in which it has no interest, and
from which it derives no benefit, is ultra
vires and therefore unenforceable.
Knox
v. First Security Bank of Utah, 196 F.
2d 112.
12. Estoppel and ratification.
Where corporate power is required to
be exercised in particular manner, ratification of unauthorized
exercise of such
power must, in order to bind corporation,

be effected in same manner that is required in exercise of original power. Lochwitz v. Pine Tree Min. & Mill. Co., 37
U. 349, 108 P. 1128.
Where a corporation has received the
benefits of a contract, and while it still
retains the fruits thereof, it will be estopped from urging as a defense that the
contract was ultra vires or that corporate
officers were without authority with respect thereto.
Baker v. Glenwood Min.
Co., 82 U. 100, 21 P. 2d 889.
In action against corporation on notes
executed by it, corporation could not urge
defense that it was not liable because
board of directors did not by formal action or resolution authorize execution of
notes where consideration
for notes was
received by corporation and still retained
at time of action, and there was no claim
of fraud or unfair dealing or that the
money was not honestly applied to obligations of corporation.
Baker v. Glenwood
Min. Co., 82 U. 100, 21 P. 2d 889_
13. Collateral attack.
Right of corporation to hold real estate
cannot be taken advantage of collaterally
by private persons, but only in direct proceeding by the state. Mansfield v. Neff,
43, U. 258, 275, 134 P. 1160_
14. Charitable contributions.
Even though a railroad
corporation's
charter did not give the express power to
make charitable contributions,
it was impliedly authorized to make a contribution
to a nonprofit corporation organized for
charitable,
scientific, religious or educational purposes. Union Pacific R. Co. v.
Trustees, Inc., 8 U. (2d) 101, 329 P. 2d
398.
15. Adoption of promote,rs' contracts.
A contract made by and with promoters
which is intended to inure to the benefit
of a corporation about to be organized is
to be regarded as an open offer which the
corporation
may after its formation accept or adopt, as it chooses. And if it
does in the exercise of its own judgment
accept or adopt the contract and retain
the benefits of it, it cannot reject liability
under it. Knox v. First Security Bank
of Utah, 196 F. 2d 112.

16-10-,5. Right of corporation to acquire and dispose of its own shares.A corporation shall have the right to purchase, take, receive or otherwise
acquire, hold, own, pledge, transfer or otherwise dispose of its own shares,
but purchase of its own shares, whether direct or indirect, shall be made
only to the extent of unreserved and unrestricted earned surplus available
therefor, and, if the articles of incorporation so permit or with the affirma-
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tive vote· of the holders of at least two-thirds of all shares entitled to vote
thereon, to the extent of unreserved and unrestricted capital surplus available therefor.
To the extent that earned surplus or capital surplus is used as the
measure of the corporation's right to purchase its own shares, such surplus
shall be restricted so long as such shares are held as treasury shares, and
upon the disposition or cancellation of any such shares the restriction shall
be removed to the extent of the cost to the corporation of the shares so
disposed of or canceled.
Notwithstanding the foregoing limitation, a corporation may purchase
or otherwise acquire its own shares for the purpose of:
(a) Eliminating fr3:ctional shares.
(b) -Collecting or compromising indebtedness to the corporation.
( c) Paying dissenting shareholders entitled to payment for their shares
under the provisions of this act.
(d) Effecting, subject to the other provisions of this act, the retirement
of its redeemable shares by redemption or by purchase at not to exceed
the redemption price.
No purchase of or payment for its own shares shall be made at a time
when the corporation is insolvent or when such purchase or payment
would make it insolvent.
History: L. 1961, ch. 28, § 5.

Cross-Reference.
Cancellation
of treasury
54, 16-10-64, 16-10-65.

shares,

16-10-

16-10-6. Defense of ultra vires.-N o act of a corporation and no conveyance or transfer of real or personal property to or by a corporation shall
be invalid by reason of the fact that the corporation was without capacity
or power to do such act or to make or receive such conveyance or transfer,
but such lack of capacity or power may [be] asserted:
(a) In a proceeding by a shareholder against the corporation to enjoin
the doing of any act or acts or the transfer of real or personal property by
or to the corporation. If the unauthorized acts or transfer sought to be
enjoined are being, or are to be, performed or made pursuant to any contract to which the corporation is a party, the court may, if all of the
parties to the contract are parties to the proceeding and if it deems the
same to be equitable, set aside and enjoin the performance of such contract,
and in so doing may allow to the corporation or to the other parties to the
contract, as the case may be, compensation for the loss or damage sustained
by either of them which may result from the action of the court in setting
aside and enjoining the performance of such contract, but anticipated
profits to be derived from the performance of the contract shall not be
awarded by the court as a loss or damage sustained.
(b) In a proceeding by the corporation, whether acting directly or
through a receiver, trustee, or other legal representative, or through shareholders· in a representative suit, against the incumbent or former officers
or directors of the corporation.
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( c) In a proceeding by the attorney general, as provided in this act, to
dissolve the corporation, or in a proceeding by the attorney general to
enjoin the corporation from the transaction of unauthorized business.
History:

L. 1961, ch. 28, § 6.

Limitation
stockholders

Compiler's Note.
The bracketed
word "be" in the first
paragraph was inserted by the compiler.
Cross-References.
Attorney
general's proceeding
to dissolve corporation, 16-10-89 et seq.
Liability of directors in certain cases,
16-10-44.

of action against corporate
or directors, 78-12-27.

Collateral References.
Rights of creditors of corporation with
respect to its purchase or acquisition of
its own stock, 47 A. L. R. 2d 758.
Who may assert invalidity of sale, mortgage, or other disposition
of corporate
property without approval of stockholders,
58 A. L. R. 2d 784.

16-10-7. Corporate name.-The corporate name:
(a) Shall not contain any word or phrase which indicates or implies
that it is organized for any purpose other than one or more of the purposes
contained in its articles of incorporation.
(b) Shall not be the same as, or deceptively similar to, the name of any
domestic corporation existing under the laws of this state or any foreign
corporation authorized to transact business in this state, or a name the
exclusive right to which is, at the time, reserved in the manner provided
in this act, or the name of a corporation which has in effect a registration
of its corporate name as provided in this act.
The secretary of state shall refuse to issue a certificate of incorporation
to any association violating the provisions of this section.
History:

L. 1961, ch. 28, § 7.

Collateral References.
Corporationse::>43-45 ½.
18 C.J.S. Corporations §§ 164-174.
13 Am. Jur., Corporations §§ 131-133.
Applicability to corporations of statutes
as to doing business under a fictitious or
assumed name or designation not showing
the names of the persons interested,
42
A. L. R. 2d 537.
Assumed name, corporation doing business and making contracts under, 56 A.
L. R. 450.
Defunct corporation, right to enjoin use
of name of, 27 A. L. R. 1024.
Liability of officers or stockholders for
debts of corpor.ation which has made. unauthorized change in. its name, 8 A. L. R.
583.

Names importing
corporation
within
rule that one contracting
with body described by corporate name is estopped to
deny its corporate existence, 5 A. L. R.
1580.
Protection
of business or trading corporation against use of same or similar
name by another corporation, 66 A. L. R.
948, 115 A. L. R. 1241.
Validity and construction
of constitutional or statutory provisions which prohibit use by corporation, as part of its
name, of certain described words giving
the impression that it is subject to governmental control, 63 A. L. R. 1049.

Law Review.
Corporate Name as Property, 10 Iowa
Law Bulletin 77, case note, Iowa Auto
Market v. Auto Market & Ex.change, 197
Iowa 420, 197 N. W. 321.

16-10-8. Corporate name-Reservation of right to exclusive use.-T'he
exclusive right to the use of a corporate name may be reserved by:
(a) Any person intending to organize a corporation under this act.
(b) Any domestic corporation intending to change its name.
(c) Any foreign corporation intending to make- application for a certificate of authority to transact business in this state.
(d) Apy foreign corporation authorized to transact business in this•
state and intending to change its name.
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( e) Any person intending to organize a foreign corporation and intending to have such corporation make application for a certificate of authority
to transact business in this state.
The reservation shall be made by filing with the secretary of state an
application to reserve a specified corporate name, executed by the applicant.
If the secretary of state finds that the name is available for corporate use,
he shall reserve the same for the exclusive use of the applicant for a period
of one hundred and twenty days.
The right to the exclusive use of a specified corporate name so reserved
may be transferred to any other person or corporation by filing in the office
of the secretary of state a notice of such transfer, executed by the applicant
for whom the name was reserved, and specifying the name and address of
the transferee.
History:

L. 1961, ch. 28, § 8.

16-10-9. Corporate name-Registration of name-Procedure-Fee.-Any
corporation organized and existing under the laws of any state or territory
of the United States may register its corporate name under this act, provided its corporate name is not the same as, or deceptively similar to,
the name of any domestic corporation existing under the laws of this state,
or the name of any foreign corporation authorized to transact business m
this state,. or any corporate name reserved or registered under this act.
Such registration shall be made by:
(a) Filing with the secretary of state (1) an application for registration executed by the corporation by an officer thereof, setting forth the name
of the corporation, the state or territory under the laws of which it is
incorporated, the date of its incorporation, a statement that it is carrying
on or doing business, and a brief statement of the business in which it is
engaged, and (2) a certificate setting forth that such corporation is in good
standing under the laws of the state or territory wherein it is organized,
executed by the secretary of state of such state or territory or by such other
official as may have custody of the records pertaining to corporations, and
(b) Paying to the secretary of state the required registration fee.
Such registration shall be effective until the close of the calendar year
in which the application for registration is filed.
History:

L. 1961, ch. 28, § 9.

16-10-10. Corporate name-Registration of name-Renewal of registration.-A corporation which has in effect a registration of its corporate name,
may renew such registration from year to year by annually filing an application for renewal in· the same manner prescribed for the filing of an
original registration and by the payment of the required registration fee.
Such renewal application shall be filed between the first of October and the
thirty-first day of December in each year, and shall extend the registration
for the following calendar year.
History:

L. 1961, ch. 28, § 10.

16-10-11. Registered office and re·gistered agent.-Each
have and· continuously maintain in this state:
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(a) A registered office which may be, but need not be, the same as its
place of business.
(b) A registered agent, which agent may be either an individual
resident in this state whose business office is identical with such registered
office, or a domestic corporation, or a foreign corporation authorized to
transact business in this state, having a business office identical with such
registered office.
History: L. 1961, ch. 28, § 11.
Cross-References.
Agent to be stated
(j).

in articles,

Failure to appoint agent as grounds for
dissolution, 16-10-89(d).
16-10-44

16-10-12. Change of registered office or registered agent.-A corporation may change its registered office or change its registered agent, or both,
upon filing in the office of the secretary of state a statement setting forth:
(a) The name of the corporation.
(b )· The address of its then registered office.
( c) If the address of its registered office be changed, the address to
which the registered office is to be changed.
( d) The name of its then registered agent.
· ( e) If its registered agent be changed, the name of its successor
registered agent.
(f) That the address of its registered office and the address of the
business office of its registered agent, as changed, will be identical.
(g) That such change was authorized by resolution duly adopted by its
board of directors.
Such statement shall be executed by the corporation by its president or
vice-president, and verified by him, and delivered to the secretary of state.
If the secretary of state finds that such statement conforms to the provisions of this act, he shall file such statement in his office, and upon such
filing the change of address of the registered office, or the appointment of a
new registered agent, or both, as the case may be, shall become effective.
Any registered agent of a corporation may resign as such agent upon
filing a written notice thereof, executed in duplicate, with the secretary
of state, who shall forthwith mail a copy thereof to the corporation at its
registered office. The appointment of such agent shall terminate upon
the expiration of thirty days after receipt of such notice by the secretary of
state.
History:

L. 1961, ch. 28, § 12.

16-10-13. Service of process on corporation-Registered agent or secretary of state agents for receipt of service.-The
registered agent so appointed by a corporation shall be an agent of such corporation upon whom
any process, notice or demand required or permitted by law to be served
upon the corporation may be served.
Whenever a corporation shall fail to appoint or maintain a registered
agent to this state, or whenever its registered agent cannot with reasonable
diligence be found at the registered office, then the secretary of state shall
be an agent of such corporation upon whom any such process, notice, or
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demand may be served. Service on the secretary of state of any such
process, notice, or demand shall be made by delivering to and leaving
with him, or with any clerk having charge of the corporation department
of his office, duplicate copies of such process, notice or demand. In the
event any such process, notice or demand is served on the secretary of
state, he shall immediately cause one of the copies thereof to be forwarded
by registered mail, addressed to the corporation at its registered office. Any
service so had on the secretary of state shall be returnable in not less than
thirty days.
The secretary of state shall keep a record of all processes, notices
and demands served upon him under this section, and shall record therein
the time of such service and his action with reference thereto.
Nothing herein contained shall limit or affect the right to serve any
process, notice or demand required or permitted by. law to be served
upon a corporation in any other manner now or hereafter permitted by
law.
History: L. 1961, ch. 28, § 13.
Cross-References.
Personal
service upon corporation
in
state, Rules of Civil Procedure,
Rule 4
(e) (1).
Service
on foreign
corporations,
1610-111.

Collateral References.
Corporations~507.

19 C.J.S. Corporations §§ 1305-1322.
Generally as to actions by and against
corporations,
13 Am. Jur., Corporations
§§ 1153-1174.
Corporation, what suits at domicile of,
involving
corporate stock or rights and
obligations
incident thereto, are in rem,
jmisdiction
of which may rest on constructive
service of process against nonresident, 145 A. L. R. 1393.

16-10-14. Authorized shares.-Each
corporation shall have power to
create and issue the number of shares stated in its articles of incorporation.
Such shares may be divided into one or more classes, any or all of which
classes may consist of shares with par value or shares without par value,
with such designations, preferences, limitations, and relative rights as
shall be stated in the articles of incorporation.
The articles of incorporation may limit or deny the voting rights of, or provide special voting rights
for, the shares of any class to the extent not inconsistent with the provisions of this act.
Without limiting the authority herein contained, a corp6ration when so
provided in its articles of incorporation, may issue shares of preferred or
special classes :
(a) Subject to the right of the corporation to redeem any of such
shares at the price fixed by the articles of incorporation for the redemption
thereof.
(b) Entitling the holders thereof to cumulative, noncumulative
or
partially cumulative dividends.
( c) Having preference over any other class or classes .of shares as to
payment of dividends.
( d) Having preference in the assets of the corporation over any other
class or classes of shares upon the voluntary or involuntary liquidation
of the corporation.
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(e) Convertible into shares of any other class or into shares of any
series of the same or any other class, except a class having prior or superior
rights and preferences as to dividends or distribution of assets upon liquidation, but shares without par value shall not be converted into shares
with par value unless that part of the stated capital of the corporation
represented by such shares without par value is, at the time of conversion,
at least equal to the aggregate par value of the shares into which the
shares without par value are to be converted.
History:

L. 1961, ch. 28, § 14.

Cross-References.
Constitutional
provisions,
XII, §5.
Stock subscriptions,
fraud
misdemeanor, 76-13-1.

Const.

Art.

in signing

is

Collate•ral References.
Corporationse=:>60.
18 C.J.S. Corporations § 193.
Capital stock and its incidents, 13 Am.
Jur. 296, Corporations
§ 171 et seq.
Certificate
of stock as conclusive and
exclusive evidence of stockholder's
rights,
31 A. L. R. 1326.
Meaning of "book value" of corporate
ijtock, 51 A. L. R. 2d 606.
Nonpar stock, 19 A. L. R. 131, 36 A.

L. R. 791, 45 A. L. R. 1501, 65 A. L. R.
1347.
Power of corporation to change obligations to stockholde1·s, 105 A. L. R. 1452,
117 A. L. R. 1290.
Redemption
or retirement
of stock,
power of board of directors to rescind or
modify its action as to, 148 A. L. R. 839.
Rights of holders of preferred stock in
respect of dividends, 6 A. L. R. 802, 67
A. L. R. 765, 98 A. L. R. 1526, 133 A.
L. R. 653.
Rights of preferred
stockholders
as to
passed or accumulated
dividends in going
concern, 27 A. L. R. 2d 1073.
Statutory
requirements
respecting
issuance of corporate stock as applicable to
foreign corporations, 8 A. L. R. 2d 1185.
Validity of cancellation of accrued dividends on preferred
corporate stock, 8 A.
L. R. 2d 893.

16-10-15. Issuance of shares of preferred or special classes in sedes.( 1) If the articles of incorporation so provide, the shares of any preferred or special class may be divided into and issued in series. If the
shares of any such class are to be issued in series, then each series shall
be so designated as to distinguish the shares thereof from the shares of
all other series and classes. Any or all of the series of any such class
and the variations in the relative rights· and preferences as between different series may be fixed and determined by the articles of incorporation,
but all shares of the same class shall be identical except as to the following
relative rights and preferences, as to which there may be variations between
different series:
(a) The rate of dividend.
(b) The price at and the terms and conditions on which shares may
be redeemed.
( c) The amount payable upon shares in event of involuntary liquidation.
( d) The amount payable upon shares in event of voluntary liquidation.
( e) Sinking fund provisions for the redemption or purchase of shares.
(f) The terms and conditions on which shares may be converted, if
the shares of any series are issued with the privilege of conversion.
(2) If the articles of incorporation shall expressly vest authority in
the board of directors, then, to the extent that the articles of incorporation
shall not have established series and fixed and determined the variations in
the relative rights and preferences as between series, the board of di-
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rectors shall have authority to divide any or all of such classes into series
and, within the limitations set forth in this section and in the articles of
incorporation, fix and determine the relative rights and preferences of
the shares of any series so established.
(3) In order for the board of directors to establish a series, where
authority so to do is contained in the articles of incorporation, the board
of directors shall adopt a resolution setting forth the designation of the
series and fixing and determining the relative rights and preferences
thereof, or so much thereof as shall not be fixed and determined by the
articles of incorporation.
( 4) Prior to the issue of any shares of a series established by resolution adopted by the board of directors, the corporation shall file in the
office of the secretary of state a statement setting forth:
(a) The name of the corporation.
(b) A copy of the resolution establishing and designating the series,
and fixing and determining the relative rights and preferences thereof.
( c) 'l'he date of adoption of such resolution.
( d) That such resolution was duly adopted by the board of directors.
(5) Such statement shall be executed in duplicate by the corporation
by its pr esident or a vice-president and by its secretary or an assistant
secretary, and verified by one of the officers signing such statement, and
shall be delivered to the secretary of state. If the secretary of state finds
that such statement conforms to law, he shall, when all fees have been
paid as in this act prescribed :
(a) Endorse on each of such duplicate originals the word "filed,"
and the month, day and year of the filing thereof.
(b) File one of such duplicate originals in his office.
( c) Return the other duplicate original to the corporation or its representative.
Upon the filing of such statement by the secretary of state, the resolution establishing and designating the series and fixing and determining the
relative rights and preferences thereof shall become effective and shall
constitute an amendment of the articles of incorporation.
0

History:

L. 1961, ch. 28, § 15.

16-10-16. Subscriptions for shares-Calls for payment-Default in paysubscription for shares of a corporation to be organized shall
be irrevocable for a period of six months, unless otherwise provided by
the terms of the subscription agreement or unless all of the subscribers
consent to the revocation of such subscription.
Unless otherwise provided in the subscription agreement, subscriptions
for shares, whether made before or after the organization of a corporation,
shall be paid in full at such time, or in such installments and at such
times, as shall be determined by the board of directors. Any call made by
the board of directors for payment on subscriptions shall be uniform as
to all shares of the same class or as to all shares of the same series, as the
case may be. In case of default in the payment of any installment or call
when such payment is due, the corporation may proceed to collect the
amount due in the same manner as any debt due the corporation.
The
ment.-A
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bylaws may prescribe other penalties for failure to pay installments or
calls that may become due, but no penalty working a forfeiture of a
subscription, or of the amounts paid thereon, shall be declared as against
any subscriber unless the amount due thereon shall remain unpaid for a
period of twenty days after written demand has been made therefor. If
mailed, such written demand shall be deemed to be made when deposited
in the United States mail in a sealed envelope addressed to the subscriber
at his last post-office address known to the corporation, with postage thereon
prepaid. In the event of the sale of any shares by reason of any forfeiture, the excess of proceeds realized over the amount due and unpaid
on such shares shall be paid to the delinquent subscriber or to his legal
representative.
History:

L. 1961, ch. 28, § 16.

Cross-References.
Assessments,
16-4-4 et seq.
Constitutional
method
of
payment,
Const. Art. XII, § 5.
Corporation
frauds,
criminal
liability
for, 76-13-1 et seq.
Water stock liable to assessments
and
calls, 28-1-4.
CollateraJ References.
Corporationse=:>69-93.
18 C.J.S. Corporations
§§ 282-336, 373387.
Constitutional
and statutory
liability,
13 Am. Jur. 580, Corporations § 570 et seq.
Extent
of liability,
13 Am. Jur. 594,
Corporations
§ 585 et seq.
Liens, 13 Am. Jur. 444, Corporations
§ 381.
Subscriptions,
13 Am. Jur. 329, Corporations § 221 et seq.
Construction,
application,
and effect of
statutes
giving
corporation
a lien on
shares of its stockholders
for debts due
from stockholders
to corporation,
80 A.
L. R. 1338.
Constructive
notice
to purchaser
or
pledgee
of stock of corporation's
lien
thereon, 33 A. L. R. 1272.
Enforcement
of stock subscription
after suit on note of subscriber
is barred
by statute of limitations,
11 A. L. R. 2d
1380.
Exclusiveness
of statutory
remedy of
DECISIONS

UNDER

Construction and application.
The word "call" in section 16-4-2, relating to statutory
limit of call, means
the same as "assessment."
Gary v. York
Min. Co., 9 U. 464, 35 P. 494, applying
section 2375, 2 Comp. Laws 1888.
Provision of section 16-4-2 that no assessment should exceed ten per cent of
1.

sale or forfeiture
of stock to enforce
liability for assessment, 83 A. L. R. 898.
Implied obligation of purchaser of corporate
stock
to indemnify
a vendor
against future calls and assessments, 141
A. L. R. 1351.
Informality
of meeting of directors at
which assessment was made as affecting
its validity, 64 A. L. R. 714.
Liability of transferee
for calls and assessments as affected by failure to enter
transfer
of stock on corporate book, 60
A. L. R. 112.
Liability
of transferor
for calls or as·
sessments, as affected by failure to enter
transfer
of stock on corporate books, 45
A. L. R. 137, 104 A. L. R. 638.
Liability
of transferor
for calls or
assessments
as affected
by insolvency,
fraud, or illegality in transfer,
45 A. L.
R. 99, 86 A. L. R. 57.
Liability
to creditors
of stockholders
whose stock is forfeited
or sold for nonpayment of assessments, 19 A. L. R. 1096.
Pledgee's right to allowance for assessments paid on pledged stock, 40 A. L. R.
268.
Priority as between lien of corporation
and rights of pledgee or bona fide purchaser of corporate stock, 81 A. L. R. 989.
Purchaser's
implied obligation to indem·
nify vendor of corporate
stock against
futm-e calls and assessments, 141 A. L. R.
1351.
Subscription
to stock in corporation to
be formed, who may enforce, 61 A. L. R.
1504.
FORMER

LAW

outstanding
capital
stock except under
specified circumstances,
does not apply to
assesssments on fully paid-up stock authorized by articles of incorporation,
where
assessment is necessary to carry on corporate
business
and preserve
corporate
property and to pay its just obligations.
Forsyth v. Selma Mines Co., 58 U. 142, 197
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P. 586. And see Gary v. York Min. Co.,
9 U. 464, 35 P. 494.

Utah Hotel Co. v. Madsen,
P. 577.

2.

Subscription contract.
Under section 16-2-38, relating to regulation of subscriptions
and calls, contract
may be entered into even before the corporation
is organized,
and the contract
may be enforced if a corporation
is in
fact organized. Utah Hotel Co. v. Madsen,
43 U. 285, 134 P. 577, in which court
suggested that "manner" would be a better word in this section than "mode."

Right to levy and collect.
Where articles of agreement set apa1·t a
certain amount of capital stock as working
capital, providing that no assessment shall
be levied until the working capital is exhausted, the board of directors may nevertheless levy an assessment for payment of
debts, where reasonable but futile efforts
have been made to dispose of this working
capital.
Gary v. York Min. Co., 9 U.
464, 35 P. 494.
In absence of statutory
authority
or
power conferred by articles of incorporation, or by some express promise to pay
on part of stockholder,
there can be no
valid assessment levied on fully paid-up
stock of private corporation.
Forsyth v.
Selma Mines Co., 58 U. 142, 197 P. 586.
3. Lien for subscription price.
It would seem that even a delinquent
stockholder
might
maintain
an action
under the authority
of section 16-2-39,
relating
to lien for subscription
price.
Wilson v. Kiesel, 9 U. 397, 35 P. 488.
4. Applicability of general law of contracts to subscription agreement.
Whether a stock subscription
agreement
is enforceable or not must be determined
from the general law upon the subject.
And there is nothing in our corporation
law which in any way affects or modifies
the application
of those general
rules.

43 U. 285, 134

5.

6.

Calls for unpaid subscriptions.
Section 16-2-38, relating to regulation of
subscriptions
and calls makes it the duty
of corporations to call in the subscriptions
to the capital stock in the manner provided by contract
or bylaws.
The law
does not limit the time of making the
contract
or bylaws.
Nor does it direct
how or when they shall be made, but it
is evident that the corporation must provide a way, in the manner indicated,
before it can call in its subscriptions.
Clay Co. v. Harvey, 9 U. 497, 506, 35 P.
510.
Under section relating to regulation of
subscriptions
and calls, it was held that a
resolution
passed at a meeting for organization,
and regularly entered in company's
minute
book, making
calls for
unpaid subscriptions
at certain dates, has
the same force and effect as a bylaw,
although not adopted with the required
formalities.
Clay Co. v. Harvey, 9 U. 497,
506, 35 P. 510, applying section 2276, 2
Comp. Laws 1888.

16-10-17. Consideration for shares.-Shares
having a par value may be
issued for such consideration expressed in dollars, not less than the par
value thereof, as shall be fixed from time to time by the board of directors.
Shares without par value may be issued for such consideration expressed in dollars as may be fixed from time to time by the board of directors unless the articles of incorporation reserve to the shareholders the
right to fix the consideration. In the event that such right be reserved as
to any shares, the shareholders shall, prior to the issuance of such shares,
fix the consideration to be received for such shares, by an affirmative vote
of the holders of a majority of all shares entitled to vote thereon.
Treasury shares may be disposed of by the corporation for such consideration expressed in dollars as may be fixed from time to time by the
board of directors.
That part of the surplus of a corporation which is transferred to stated
capital upon the issuance of shares as a shared dividend shall be deemed
to be the consideration for the issuance of such shares.
In the event of a conversion of shares, or in the event of an exchange of
shares with or without par value, for the same or a different number of
shares with or without par value, whether of that same or a different class
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or classes, the consideration for the shares so issued in exchange or conversion shall be deemed to be (1) the stated capital then represented by
the shares so exchanged or converted, and (2) that part of surplus, if
any, transferred to stated capital upon the issuance of shares for the shares
so exchanged or converted, and (3) any additional consideration paid to
the corporation upon the issuance of shares for the shares so exchanged
or converted.
History:

L. 1961, ch. 28, § 17.

16-10-18. Payment for shares.-The consideration for the issuance of
shares may be paid, in whole or in part, in money, in other property,
tangible or intangible, or in labor or services actually performed for the
corporation. When payment of the consideration for which shares are to
be issued shall have been received by the corporation, such shares shall
be deemed to be fully paid and nonassessable.
Neither promissory notes nor future services shall constitute payment
or part payment, for shares of a corporation.
In the absence of fraud in the transaction, judgment of the board
of directors or shareholders, as the case may be, as to the value of the
consideration received for shares shall be conclusive.
History: L. 1961, ch. 28, § 18.
Cross-Reference.
Constitutional
XII, § 5.

provision,

Const.

Art.

Collateral References.
Corporationse::>88.
18 C.J.S. Corporations
§§ 306-313.
Subscriptions,
13 Am. Jur. 329, Corporations § 221 et seq.
Bona fide holder of negotiable
paper
given in payment
of a subscription
to
corporate
stock in violation
of law, 4
A. L. R. 1330.
Consideration,
right of corporation
to
deny validity
of stock issued by it in
violation
of statutory
or constitutional
provisions respecting receipt of as against
subsequent
bona
fide
purchasers
or,
pledgees for value, 73 A. L. R. 1435.
Construction and effect of constitutional
or statutory provision precluding issuance
of corporate
stock in consideration
of
promissory note, 78 A. L. R. 2d 834.
Good will, payment of stock subscrip•
tions in, 24 A. L. R. 1285.
DECISIONS

UNDER

Payment of subscriptions with property-"true value," rule.
The so-called "true value" rule obtains
in this state, and if prope1·ty given in
payment of subscription is shown to have
been worth as much as amount of the subscription it will be deemed as having been
fully paid, but if property was worth less
1.

Meaning of "book value" of corporate
stock, 51 A. L. R. 2d 606.
Nonpar stock, 65 A. L. R. 1353.
Overvaluation
of property, right of corporation, in absence of fraud, to complain
that stock issued as fully paid was based
on, or receipt of less than par value, 56
A. L. R. 396.
Patent
rights, copyrights,
trade-marks,
secret processes, formulas, or the like, as
"property"
within provisions
of law or
charter for bidding issuance of corporate
stock except for money paid or property
received, 37 A. L. R. 2d 913.
Pledge of unissued stock to secure payment of debt as within prohibition against
issuing stock or bonds except for money
paid, labor clone, or property actually received, 51 A. L. R. 1134.
Statutory
requirement
respecting
payment for stock as applicable to foreign
corporations,
8 A. L. R. 2d 1185.
Validity
of stock option plan under
which selected personnel
of corporation
may acquire
stock interest
therein, 3,4
A. L. R. 2d 852.
FORMER

LAW

than that amount the subscriber will be
allowed credit only for actual value of
property, and will be required to pay deficiency, if any, in money to creditors of
insolvent corporation in case a proper action is commenced for that purpose. Union
Pac. R. Co. v. Blair, 48 U. 38, 156 P. 948.
Under a former section, similar in some
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respects to section 16-2-7, stockholders,
in suit by creditor upon stock subscription, may be credited with true value of
property
turned in upon their subscriptions. Union Pac. R. Co. v. Blair, 48 U.
38, 156 P. 948, applying Comp. Laws 1907,
§ 316.
Under former section similar to section
16-2-7, payments in property may be allowed by a court of equity as against
creditors of an insolvent corporation
to
the extent of actual value of the property,
when the property received is of a kind
or character
in which corporation
deals
or which it requires in its business, where
transaction
between the stockholders
and
the corporation
is entered into in good
faith, Union Pac. R. Co. v. Blair, 48 U.
38, 156 P. 948.
The "true value" rule prevails in this
jurisdiction
as to business and commercial corporations. Tintic Indian Chief Min.
& Mill. Co. v. Clyde, 79 U. 337, 344, 10 P.
2d 932, following Union Pac. R. Go. v.
Blair, 48 U. 38, 156 P. 948.

2. -proof of value of property.
Where incorporators
in forming a corporation fail or neglect to comply with
statutory provisions designed to prevent
practice of fraud and injustice upon company's creditors, and which were enacted
for protection
of such creditors,
stockholders may not complain if, in a court
of equity, they are compelled to show by
positive proof just what was actual value
of property that was turned over to corporation in payment of their capital stock,
and evidence respecting
value should be
clear and convincing. Union Pac. R. Co. v.
Blair, 48 U. 38, 47, 156 P. 948.
The valuation of the property given in
payment of the subscription is at the time
of the incorporation,
and not at some future time; this is obviously necessary.
Tintic Indian Chief Min. & Mill. Co. v.
Clyde, 79 U. 337, 348, 10 P. 2d 932.

16-10-19

Affidavits of three persons, incorporators, as to value of property conveyed to
mining company in payment of its capital stock, were held to comply with section
16-2-7. Tintic Indian Chief Min. & Mill.
Co. v. Clyde, 79 U. 337, 351, 10 P. 2d 932.

3.

-allowable
credits.
Where subscribers to stock of a corporation turn in property in lieu of cash on
their stock subscriptions,
the parties are
entitled to credit in a sum equal to the
market value of the property at the time
it is turned over to and accepted by the
corporation,
unless parties agree to accept credit for a less amount. Union Pac.
R. Co. v. Blair, 48 U. 38, 55, 156 P. 948.
4.

-liability
of stockholders to creditors.
Capital stock of corporations
excepting those created for mining and irrigation must represent
full actual value,
either in money or property,
and subscribers for stock must pay one hundred
cents on dollar, or its equivalent, for stock
subscribed for by them, and until so paid
they are liable to creditors of corporation
in proper proceeding for any balance remaining unpaid on their subscriptions. Rolapp v. Ogden & N. W. R. Co., 37 U. 540,
554, 110 P. 364.
5.

Advances by promoters as consideration for stock.
Where a partnership
advanced cash and
equipment to a mutual company and the
value was noted on the books as contributed surplus on the understanding
that,
when the company changed to a stock company, stock would be issued for the advances, the advances were not loans and,
to the extent that stock was issued with
a value not exceeding the value of cash
and equipment furnished, the stock was
paid for by the partnership.
Bergeson v.
Life Insurance Corp. of America, 265 F.
2d 227 (reversing 170 F. Supp. 150.)

16-10-19. Determination of amount of stated capital.-In case of the
issuance by a corporation of shares having a par value, the consideration
received therefor shall constitute stated capital to the extent of the par
value of such shares, and the excess, if any, of such consideration shall
constitute capital surplus.
In case of the issuance by a corporation of shares without par value,
the entire consideration received therefor shall constitute stated capital
unless the corporation shall determine as provided in this section that only
a part thereof shall be stated capital.
Within a period of sixty days after the issuance of any shares without
par value, the board of directors may allocate to capital surplus any portion
of the consideration received for the issuance of such shares. No such allo-
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cation shall be made of any portion of the consideration received for shares
without par value having a preference in the assets of the corporation in
the event of involuntary liquidation except the amount, if any, of such
consideration in excess of such preference.
The stated capital of a corporation may be increased from time to time
by resolution of the board of directors directing that all or a part of the
surplus of the corporation be transferred to stated capital. The board of
directors may direct that the amount of the surplus so transferred shall
be deemed to be stated capital in respect of any designated class of shares.
History:

L. 1961, ch. 28, § 19.

Cross-Reference.
Fraud in increasing
alty, 76-13-2.

capital

stock, pen-

16-10-20. Expenses of organization, reorganization and financing.-The
reasonable charges and expenses of organization or reorganization
of a
corporation, and the reasonable expenses of and compensation for the sale
or underwriting of its shares, may be paid or allowed by such corporation
out of the consideration received by it in payment for its shares without
thereby rendering such shares not fully paid or assessable.
History: L. 1961, ch. 28, § 20.

16-10-21. Certificates representing shares.-That
the shares of a corporation shall be represented by certificates signed by the president or
vice-president and the secretary or an assistant secretary of the corporation,
and may be sealed with the seal of the corporation or a facsimile thereof.
The signatures of the president or vice-president and the secretary or assistant secretary upon a certificate may be facsimiles if the certificate is
countersigned by a transfer agent, or registered by a registrar, other than
the corporation itself or an employee of the corporation.
In case any
officer who has signed or whose facsimile signature has been placed upon
such certificate shall have ceased to be such officer before such certificate
is issued, it may be issued by the corporation with the same effect as if he
were such officer at the date of its issue.
Every certificate representing shares issued by a corporation which is
authorized to issue shares of more than one class shall set forth upon the
face or back of the certificate, or shall state that the corporation will
furnish to any shareholder upon request and without charge a full statement of the designations, preferences, limitations and relative rights of the
shares of each class authorized to be issued and, if the corporation is authorized to issue any preferred or special class in series, the variations in
the relative rights and prP-ferences between the shares of each such series
so far as the same have been fixed and determined and the authority of the
board of directors to fix and determine the relative rights and preferences of subsequent series.
Each certificate representing shares shall state upon the face thereof:
(a) That the corporation is organized under the laws of this state.
(b) The name of the person to whom issued.
( c) The number and class of shares, and the designation of the series,
if any which such certificate represents.
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( d) The par value of each share represented by such certificate, or a
statement that the shares are without par value.
No certificate shall be issued for any share until such share is fully paid.
History:

L. 1961, ch. 28, § 21.

Compiler's Note.
The word "That" at the beginning of
the first sentence appears to be surplusage.
Cross-References.
Attachment
of stock, method, Rules of
Civil Procedure, Rule 64C(e).
Constitutional
provision,
Const. Art.
XII, §5.
Forgery, penalty, 76-26-1, 76-26-4.
Stock subscriptions, fraud in signing is
misdemeanor, 76-13-1.
Collate·ral References.
Corporationse:::>114.
18 C.J.S. Corporations § 392.
Status,
rights,
and duties of stockholders, 13 Am. Jur. 452, Corporations
§ 395 et seq.
"Book value" of corporate stock, meaning of, 51 A. L. R. 2d 606.
Breach of agreement to repun•.hase at
selling price, measure of buyer's recovery,
50 A. L. R. 325.
Buyer's breach of contract to purchase
shares of stock, measure of damages for,
44 A. L. R. 358.
Certificate of stock as conclusive and
exclusive evidence of stockholder's rights,
3,1 A. L. R. 1326.
Contract in relation to corporate stock
as binding upon the corporation or personally upon the officers who sign it, 54 A.
L. R. 1388.
Conversion of corporate stock or certificate thereof, 21 A. L. R. 390, 83 A. L. R.
1199.
Fractional shares in stock voting, 155 A.
L. R. 1095.
Gift of stock, transfer
on corporate
books as requisite of, 38 A. L. R. 1366.
Issuance by corporation
of new stock
DECISIONS

UNDER

Nature of stock as property.
Even prior to adoption of section 162-34, the law declared capital stock of
corporations to be personal property and
recognized use of stock certificates
as
muniments of title, and provided
for
transfer thereof from one person to another. Stock certificates were regarded as
quasi-negotiable. Coray v. Perry Irr. Co.,
50 U. 70, 166 P. 672, applying
Comp.
Laws 1907, § 330.
Since under section 16-2-34, shares of
stock in corporation are deemed personal
1.

certificates without requiring surrender of
old, 61 A. L. R. 436, 150 A. L. R. 148.
Misstatements
by officer or employee to
induce or influence purchase of stock as
binding corporation, 66 A. L. R. 1450.
Ownership
by trustee,
executor,
or
guardian in his own right of stock in a
corporation in which he also holds stock
in his fiduciary capacity, 106 A. L. R. 220,
161 A. L. R. 1038.
Provision of articles, bylaws or agreement regarding
future determination
by
parties other than owner of price at which
corporate stock is to be taken over by
corporation or stockholders upon specified
event, 117 A. L. R. 1359.
Receivership as affecting right of stockholder to bring action for protection of
himself and other stockholders, 29 A. L. R.
1501.
Refusal to deal with corporation as giving stockholder right of action, 59 A. L.
R. 1099.
Rescission of sale of corporate stock on
account of mutual mistake due to error
in corporate books, 5 A. L. R. 255.
Right of stockholder as individual
to
complain as against officers, directors or
large stockholders of their transactions in
corporation's
outstanding- stock involving
its control or other purpose, 132 A. L. R.
260.
Specific performance
of contract
for
sale of corporate stock, 22 A. L. R. 1032,
130 A. L. R. 920.
Stockholders' privilege as to acquisition
of new issue of stock by corporation, 52
A. L. R. 220, 138 A. L. R. 526.
Validity and construction of contract or
option on purchase
of corporate
stock
by employee for resale thereof to original
seller on termination
of employment, 48
A. L. R. 625, 66 A. L. R. 1182.
FORMER

LAW

property, and the certificates issued therefor are evidence or muniments of title,
the same principles and rules of law are
applicable to sale of stock as in sales
of personal property in general. Rock v.
Gustaveson Oil Co., 59 U. 451, 204 P. 96.
A stock certificate is not a negotiable
instrument.
Adams v. Silver Shield Min.
& Mill. Co., 82 U. 586, 590, 21 P. 2d 886,
refusing to decide whether Uniform Stock
Transfer Act repeals § 878 of Comp. Laws
1917.
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2.

Compelling issuance of certificate of
stock.
Under section 16-2-34, recognizing
use
of stock certificates as muniments of title,
an action for damages will lie for the
wrongful withholding by a corporation of
a stock certificate, and the form of action
is immaterial,
if complaint shows plaintiff entitled to any remedy, legal or equitable. Coray v. Perry Irr. Co., 50 U. 70, 166
P. 672, applying Comp. Laws 1907, § 330.
Title and ownership of stock.
Where corporation issued original stock
certificate to person, it thereby held out
to all who might undertake
to deal with
it that such person was owner thereof,
and had capacity to transfer
certificate.
Mundt v. Commercial Nat. Bank of Ogden, 35 U. 90, 99 P. 454, 136 Am. St. Rep.
1023.
It is ordinarily immaterial that no stock
certificate is delivered to subscriber,
and
where minimum amount of stock provided
for in subscription
agreement
is subscribed,
agreement
is· binding
notwithstanding no stock certificates were issued
to subscribers,
particularly
where no demand was made for certificates. National
Bank of the Republic v. Beckstead, 68 U.
421, 442, 250 P. 1033.
While a stock certificate
is not a negotiable
instrument,
an owner of such
stock who entrusts another with his stock
certificate
endorsed or signed in blank
clothes the party to whom the certificate
is entrusted with such indicia of ownership
that an unauthorized
sale or pledge of the
certificate
by the latter to an innocent
purchaser or pledgee for value is binding
upon the true owner and prevents
him
from asserting
a paramount
interest
in
the shares. Adams v. Silver Shield Min. &
Mill. Co., 82 U. 586, 21 P. 2d 886.

Held, that corporation was liable to the
true owner of stock for dividends that it
paid to a person who represented
to the
corporation
that the stock was lost, that
he was an assignee of the administrator
of the original record owner, and who
obtained new certificates.
The dividends
in question had accrued and the corporation here was not careful or free from
negligence in accepting the statements
of
the purported owner. Section 16-2-34 would
have protected the corporation
if it had
insisted on making its check payable to
the record owner or his estate.
Lindner
v. Utah Southern Oil Co., 3 U. (2d) 302,
283 P. 2d 605, reversing
on rehearing
2
U. (2d) 74, 269 P. 2d 847. (Dissenting
opinion 3 U. (2d) 302, 283 P. 2d 605, 608.)

3.

4.

Dividends, title and ownership.
Dividends
belong to stockholder
who
owns stock at time dividend is declared,
and, although
he parts with his stock
after dividend is declared and before it
is paid, he nevertheless
is entitled thereto
unless he has assigned
or disposed of
dividend
with
stock
or independently
thereof.
Western Securities Co. v. Silver
King Consol. Min. Co., 57 U. 88, 192 P.
664.
Pledgee was entitled to dividends that
were declared on stock during time it remained in pledge, and it received such
dividends as trustee for benefit of pledgor
of stock, and was bound to account for
them, and to credit amount of dividends
upon debt to secure which stock was
pledged. Western Securities Co. v. Silver
King Consol. Min. Co., 57 U. 88, 19ll P.
664.

5.

Who entitled to vote stock.
In absence of express statute
forbidding it, voting power of stock may not
be vested in one person while ownership
thereof is in another.
White v. Snell, 35
U. 434, 100 P. 927.
A judgment
that
certain
stock had
been illegally issued and directing its delivery for cancellation
was held in abeyance by the giving of supersedeas
bond
and hence stockholders
were entitled to
vote such stock at meeting. State v. Draney, 57 U. 14, 176 P. 767.
Shares of stock, fraudulently
issued for
purpose of retaining
control of corporation, should not have been voted and were
improperly counted in determining majority to validate call by certain stockholders
for special stockholders'
meeting to remove directors
and to elect new ones
under 16-2-27. State ex rel. Kahn v. Johnson, 114 U. 333, 199 P. 2d 556.
6.

Transfer of stock, duty to transfer.
Corporation
cannot
set itself up as
judge, and inquire into and pass upon
motives of assignor and assignee of stock
certificates
which induced transfer,
nor
can it ordinarily inquire into or pass upon
legality of transaction
by which shares
are transferred
from one to another, nor
question consideration upon which transfer
was based. Mundt v. Commercial Nat.
Bank. 35 U. 90, 99 P. 454, 136 Am. St.
Rep. 1023.
Where any person presents stock certificate
with
proper
assignment
duly
signed by person to whom it was issued
by corporation,
assignee
had at least
prima-facie
legal right to have stock
transferred
in his name on books of corporation,
so that he might enjoy full
benefits of stockholder
of record. Mundt
v. Commercial Nat. Bank, 35 U. 90, 99
P. 454, 136 Am. St. Rep. 1023.
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7. -refusal to transfer.
If corporation
has some claim upon
stock, or some rights against
assignor
that would or might be affected or lost
by transfer, or if it was notified by some
third person not to transfer
stock upon
ground that he claims some interest in it
which would be lost by making transfer,
then it may refuse to make transfer.
Mundt v. Commercial Nat. Bank, 35 U.
90, 99 P. 454, 136 Am. St. Rep. 1023.
8. -liability
of company.
Ordinarily, where corporation, either by
willful disregard of stockholder's
rights,
or without authority from him, transfers
his shares of stock to another, corporation
is liable in action of trover for conversion of stock, and in latter case good faith
on its part is no defense. Rasmussen v.
Sevier Valley Canal Co., 40 U. 371, 121
P. 741.
Notwithstanding
bylaw providing that
no transfer of stock shall be valid except
between parties, until it is entered on
corporation's
books, transfer
by stockholder to whom no certificates were ever
issued, evidenced by order filed with sec-

16-10-23

retary of corporation, will relieve corporation from liability
to stockholder's
administrator
for transfer
of shares on its
books to transferee,
after stockholder's
death. Rasmussen v. Sevier Valley Canal
Co., 40 U. 371, 121 P. 741.

Agreements between stockholders.
Where stockholders owning majority of
stock of corporation entered into contract
with other stockholders,
whereby others
were authorized to vote such stock, collect all dividends, and to do all things
that stockholders
might lawfully
do as
owners of stock, in consideration
for
which they agreed to pay stockholders
stipulated amount every month, to pay all
assessments that might be levied and assessed against stock, and agreed not to
vote stock in favor of levying any assessments thereon, or for incurring
of any
indebtedness on part of corporation which
should not be due and payable before expiration
of contract,
it was held such
contract was not contrary upon its face
to public policy or void. White v. Snell,
35 U. 434, 100 P. 927.

9.

16-10-22. Issuance of ce,rtificates for fractional shares or scrip.-A corporation may, but shall not be obliged to, issue a certificate for a fractional
share, and, by action of its board of directors, may issue in lieu thereof
scrip in registered or bearer form which shall entitle the holder to receive
a certificate for a full share upon the surrender of such scrip aggregating
a full share. A certificate for a fractional share shall, but scrip shall not
unless otherwise provided therein, entitle the holder to exercise voting
rights, to receive dividends thereon, and to participate in any of the assets
of the corporation in the event of liquidation. The board of directors may
cause such scrip to be issued subject to the condition that it shall become
void if not exchanged for certificates representing full shares before a
specified date, or subject to the condition that shares for which such scrip
is exchangeable may be sold by the corporation and the proceeds thereof
distributed to the holders of such scrip, or subject to any other conditions
which the board of directors may deem advisable.
History:

L. 1961, ch. 28, § 22.

16-10-23. Liability of subscribers and shareholders.-A holder of or
subscriber to shares of a corporation shall be under no obligation to the
corporation or its creditors with respect to such shares other than the
obligation to pay to the corporation the full consideration for which such
shares were issued or to be issued.
Any person becoming an assignee or transferee of shares or of a subscription for shares in good faith and without knowledge or notice that
the full consideration therefor has not been paid shall not be personally
liable to the corporation.
An executor, administrator, conservator, guardian, trustee, assignee for
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the benefit of creditors, or receiver shall
corporation as a holder of or subscriber
the estate and funds in his hands shall be
No pledgee or other holder of shares
personally liable as a shareholder.
History:

L. 1961, ch. 28, § 23.

Cross-References.
Liability
of stockholders
in banking
corporations, Const. Art. XII, § 18.
Limitation
of action against corporate
stockholders or directors, 78-12-27.
Collateral References.
CorporationsPl
75, 215-280.
18 C.J.S. Corporations §§ 486, 580 et seq.
Stockholders and members, 13 Am. Jur.
452, Corporations § 395 et seq.
Added liability of holders of corporate
stock the issue of which was ultra vires,
invalid, or irregular, 86 A. L. R. 816.
Agreement absolving one, in whole or in
part, from liability on subscription to corporate stock, validity and effect of, 81 A.
L. R. 198.
Applicability
of constitutional
or statutory provisions relating to added liability
of stockholders to holders of stock issued,
or stockholders of corporations organized,
before their enactment, 72 A. L. R. 1252.
Assignment or sale of stockholders' statutory liability, 82 A. L. R. 1285, 159 A. L.
R. 1114.
Change in or renewal of corporation's
obligation as affecting liability of stockholder of bank or other corporation,
97
A. L. R. 630.
Conveyance or transfer by stockholder
as fraudulent
as regards his liability as
stockholder to creditors of corporation, 89
A. L. R. 751.
Creditor's knowledge that stock is unpaid as affecting stockholder's
liability,
7 A. L. R. 972, 69 A. L. R. 881.
Death of stockholder as affecting statutory added liability, 79 A. L. R. 1537, 96
A. L. R. 1466.
Dominant
shareholder's
accountability
to minority for profit, bonus, or the like
received from sale of stock to outsiders,
50 A. L. R. 2d 1146.
Enforcement
during liquidation
or receivership, of unpaid stock subscriptions,
to equalize loss among stockholders, 35 A.
L. R. 493.
Forfeiture
of stock for nonpayment of
assessments, as affecting liability to creditors of stockholder, 19 A. L. R. 1096.
Infant, his estate or property held in
trust for him, as subject to statutory
added liability of stockholder, 78 A. L. R.
431, 120 A. L. R. 956.

not be personally liable to the
to shares of a corporation but
so liable.
as collateral security shall be

Liability of officers, directors or members of defectively organized corporation
to one of their number for advancements
or commissions, 115 A. L. R. 658.
Liability of pledgee of stock as shareholder, 82 A. L. R. 565.
Liability of stockholder as affected by
business of corporation being turned over
to an officer of the court or other persons,
55 A. L. R. 327.
Liability of transferees
on unpaid subscription to stock issued in exchange for
property or services at an overvaluation,
12 A. L. R. 449.
Liability on stock standing in name of
one as trustee or in other fiduciary capacity, 91 A. L. R. 257, 97 A. L. R. 1250,
117 A. L. R. 655.
Liability
upon stock subscription payable in services which are rendered unnecessary by the insolvency of corporation, or other cause, 6 A. L. R. 277.
Life interest and remainder in corporate
stock as affecting stockholder's statutory
liability, 99 A. L. R. 505.
N onpar stock, 36 A. L. R. 791, 45 A.
L. R. 1501, 65 A. L. R. 1347.
Reorganization,
consolidation, or merger
of corporation
as affecting liability on
stock subscription,
45 A. L. R. 1031, 89
A. L. R. 770.
Right of corporation to complain that
stock issued as fully paid was based on
overvaluation
of property, or receipt of
less than par value, 56 A. L. R. 396.
Right of creditor of insolvent corporation to sue stockholder at law upon unpaid
subscription, 7 A. L. R. 100.
Right of person who has paid corporation's indebtedness
to be subrogated to
creditors'
I"ight to enforce stockholders'
statutory liability, 78 A. L. R. 611.
Right of stockholders
contributing
to
make good losses to be reimbursed by, or
out of assets of, corporation, 55 A. L. R.
794.
Sale or other transaction in relation to
assets as affecting statutory added liability of stockholders, 89 A. L. R. 790, 100
A. L. R. 1276.
Setoff of liability of stockholder of insolvent corporation
against corporation's
debt to him, 98 A. L. R. 647.
Statutory
requirement
of payment at
time of subscribing, right of subscriber to
defeat liability on ground of failure to
comply with, 6 A. L. R. 1116.
Stockholder's liability after reduction of
capital stock, 35 A. L. R. 2d 1185.
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Trust fund doctrine, liability under, of
subscribers
to stock of corporation
the
charter of which has been canceled for
reasons other than insolvency, 71 A. L. R.
103, 90 A. L. R. 1350.
Unauthorized
change in name, personal
liability
of officers or stockholders
for
debts of corporation
making, 8 A. L. R.
583.
DECISIONS
1.

Liability

of stockholders

for debts.

2. Assessment of full-paid stock generally.
Power of corporation
to levy assessment on full-paid capital stock must be
derived from statute,
or articles of incorporation,
or some other express promise to pay· it. Nelson v. Keith-O'Brien
Co., 32 U. 396, 91 P. 30.
A stockholder,
therefore,
may not be
sued by a corporation
to recover an unpaid assessment which is levied on fullpaid stock and his private property taken
to pay the assessment.
This is so because
all assessments on full-paid stock are voluntary; that is, they can be made only by
and with the consent of the stockholder.
Stockholder has option either to pay assessment or forfeit his stock.
Dotson v.
Hoggan, 44 U. 295, 140 P. 128, applying
Comp. Laws 1907, § 331.
In absence of statutory
authority
or
power conferred
by articles of incorporation, or by some express promise to pay
on part of stockholder,
there can be no
valid assessment, levied on fully paid-up
stock of private corporation.
Forsyth v.
Selma Mines Co., 58 U. 142, 197 P. 586.
When articles of incorporation
provide
that the stockholders
of company shall
not be liable for the corporate debts, as
is usually the case with the articles of
mining companies, the owner of full-paid
stock of such corporation
is not liable
for an unpaid assessment.
The only means
of enforcing the assessment is by a sale
of the stock or so much thereof as may be
necessary to pay the assessment.
Andrews
v. Chase, 89 U. 51, 49 P. 2d 938, rehearing
denied 89 U. 73, 57 P. 2d 702.
3. -effect of provisions in articles.
Where articles of incorporation
declared
stock assessable to some extent and for
certain purposes, and then expressly con-

16-10-23

Law Reviews.
Liability
of Shareholders
of Non par
Shares of Stock, by Donald W. Redd, 1
Utah Law Review 62.
Shareholders'
Liability
on Unpaid Subscriptions and Watered Stock of Utah Corporations,
by Donald W. Redd, 1 Utah
Law Review 62.

UNDER

The mere relation
of being a stockholder in a debtor corporation
does not
under the law make a stockholder
liable
for debts and obligations
of the corporation. Tintic Indian Chief Min. & Mill. Co.
v. Clyde, 79 U. 337, 341, 10 P. 2d 932;
Shaw v. Bailey-McCune
Co., 11 U. (2d)
93, 355 P. 2d 321.

ACT

FORMER

LAW

ferred upon majority of stockholders
the
authority to amend articles in any respect,
it was held that majority of outstanding
capital stock had right to amend articles,
so as to authorize assessment on full-paid
capital stock. Nelson v. Keith-O'Brien
Co.,
32 U. 396, 91 P. 30.
Although articles of incorporation
provided that no assessment should be levied
while there was treasury
stock remaining in treasury,
and at time of levy of
assessment there was undisposed of stock
in treasury, assessment was not void where
stock so remaining had no salable or other
substantial
value. Jones v. Bonanza Min.
& Mill. Co., 32 U. 440, 91 P. 273.
Under 16-4-2, majority
stockholders
of
corporation
cannot amend articles of incorporation so as to make fully-paid stock
assessable.
Garey v. St. Joe Min. Co .. 32
U. 497. 91 P. 368, 12 L. R. A. (N. S.) 554.
Provision of 16-4-2 that no assessment
should exceed ten per cent of outstanding
capital stock except under specified circumstances, does not apply to assessments
on fully paid-up
stock authorized
by
articles
of incorporation,
where assessment is necessary to carry on corporate
business and preserve corporate property
and to pay its just obligations.
Forsyth v.
Selma Mines Co., 58 U. 142, 197 P. 586.

Liability for unpaid subscription.
Capital stock of corporations
excepting
those created for mining and irrigation
must represent full actual value, either in
money or property,
and subscribers
for
stock must pay one hundred cents on dollar, or its equivalent, for stock subscribed
for by them, and until so paid they are
liable to creditors of corporation in proper
proceeding for any balance remaining unpaid on their subscriptions.
Rolapp v.
Ogden & N. W. R. Co., 37 U. 540, 110 P.
364.
A stockholder
or subscriber
for stock
in a corporation
who has subscribed for
or holds stock in a corporation, for which
he has not paid anything or only in part,
is liable for the unpaid stock or any balance remaining
unpaid.
This liability
arises out of debt owing to the corporation.
It is an asset of the corporation
and may be reached as any other asset,
4.
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6.

Bonus bonds to stockholders.
Corporation
could not issue bonds as
bonus to subscribers
to capital stock of
corporation,
and, as against creditors of
corporation,
such bonds, while in hands
of stockholders
who were not purchasers
for value and without notice, were of no
force or effect, since issuance of such
bonds was fictitious increase of indebtedness. Rolapp v. Ogden & N. W. R. Co., 37
U. 540, 554, 110 P. 364.

and, in case debtor corporation
does not
do so itself, its unpaid creditors
may
themselves enforce, if it be necessary, this
liability
for the full discharge
of their
debts.
Tintic Indian Chief Min. & Mill.
Co. v. Clyde, 79 U. 337, 342, 10 P. 2d 932.
The personal liability
of stockholders
for their unpaid subscriptions to the stock
is secondary to that of the corporation.
Tintic Indian Chief Min. & Mill. Co. v.
Clyde, 79 U. 337, 345, 10 P. 2d 932, quoting
Salt Lake Hardware
Co. v. Tintic Mill.
Co., 13 U. 423, 428, 45 P. 200.

5.

7.

Primary liability of treasury stock.
It is not necessary that treasury stock
be sold before assessment
can be levied
to pay debts, where articles of incorporation leave disposition of such stock to discretion of board of directors, and it appears that no substantial
amount could
have been realized on its sale. Nelson v.
Keith-O'Brien
Co., 32 U. 396, 91 P. 30.

Conclusiveness of judgment against
company.
A stockholder is not concluded by judgment against the corporation
in a proceeding to which he was not a party, as to
question affecting his individual
liability
to pay claim against corporation.
Tintic
Indian Chief Min. & Mill. Co. v. Clyde, 79
U. 337, 352, 10 P. 2d 932.

16-10-24. Shareholders.' pre·-emptive rights.-A shareholder shall have
pre-emptive rights to acquire unissued shares of a corporation except as
limited or denied in the articles of incorporation.
Unless otherwise provided by its articles of incorporation,
the board of directors shall have
power (a) to issue and sell shares in performing an incentive option granted
its officers or employees or the officers or employees of any subsidiary
corporation, to issue shares in payment for property tangible or intangible
and real or personal, and to sell treasury shares without first offering the
shares to its shareholders and (b) to issue and sell shares of one class
without first offering the shares to shareholders of a different class.
History:

L. 1961, ch. 28, § 24.

Collateral Reference.
Validity
of stock

option

plan

which selected personnel
may acquire stock interest
L. R. 2d 852.

of corporation
therein, 34 A.

under

16-10-25. Bylaws.-The initial bylaws of a corporation shall be adopted
by its board of directors. Thereafter bylaws, unless otherwise provided
in this chapter, may be adopted, amended or repealed either by the shareholders or by the board of directors, except that
(1) no bylaw adopted or amended by the shareholders
shall be
altered or repealed by the board of directors;
(2) no bylaw shall be adopted by the directors which shall require
more than a majority of the voting shares for a quorum at a meeting of
shareholders, or more than a majority of the votes cast to constitute action
by the shareholders, except where higher percentages are required by law.
The bylaws may contain any provisions for the regulation and management of the affairs of the corporation not inconsistent with law or the
articles of incorporation.
History:

L. 1961, ch. 28, § 25.

Collateral References.
Corporations~53-58.
18 C.J.S. Corporations

§§ 179-191.

Generally as to corporate bylaws, 13 Am.
Jur., Corporations
§§ 151-165.
Constrnction
ticles, charter,
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or maturity of indebtedness,
55 A. L. R.
2d 949.
Enforceability
of invalid corporate bylaw as contract, 159 A. L. R. 290.
Officers or directors, power to remove, as
affected by bylaws, 63 A. L. R. 779.
President's power to employ, control, or
discharge agents or subordinates, as affected by bylaws, 5 A. L. R. 1492.
President's
power to have litigation instituted by it where board of directors
has failed or refused to grant permission,
as affected by bylaws, 10 A. L. R. 2d 713.
Provision of statute, charter, or bylaws
respecting amendment of corporate bylaws
as excluding waiver thereof, 169 A. L. R.
1374.

16-10-27

Removal of officer, agent, or employee at
any time, bylaw authorizing,
as affecting
contract of employment for specified period, 145 A. L. R. 312.
Restricting
sale or transfer
of stock,
construction and application of provisions
of bylaws, providing for, 2 A. L. R. 2d
754, 760, 764.
Stockholder's right to inspect books and
records of corporation as affected by bylaws, 22 A. L. R. 32, 56, 43 A. L. R. 785,
59 A. L. R. 1373, 80 A. L. R. 1505, 174
A. L. R. 269, 15 A. L. R. 2d 11.
Transfer of stock, validity of bylaw restricting, 65 A. L. R. 1159, 61 A. L. R. 2d
1318.

16-10-26. Meetings of shareholders.-Meetings
of shareholders may be
held at such place, either within or without this state, as may be provided
in the bylaws. In the absence of any such provision, all meetings shall be
held at the registered office of the corporation.
An annual meeting of the shareholders shall be held at such time as
may be provided in the bylaws. Failure to hold the annual meeting at
the designated time shall not work a forfeiture or dissolution of the
corporation.
Special meetings of the shareholders may be called by the chairman
of the board, the president, the board of directors, the holders of not less
than one-tenth of all the shares entitled to vote at the meeting or by such
other officers or persons as may be provided in the articles of incorporation
or the bylaws.
History:

L. 1961, ch. 28, § 26.

Collateral References.
Corporationsc:§::;:;>191-201.
18 C.J.S. Corporations §§ 539-558.
Generally as to stockholders'
meetings,
13 Am. Jur., Corporations § 472 et seq.
Admissibility of oral evidence as to proceedings at meetings of stockholders
or
directors, 66 A. L. R. 1328, 48 A. L. R. 2d
1259.
Informality
of meeting of stockholders
DECISIONS

as affecting action taken thereat, 51 A.
L. R. 941.
Power of directors to change time for
regular meeting of stockholders,
2 A. L.
R. 588.
Reconsideration
of vote in stockholder's
or director's meeting, 13 A. L. R. 131.
Remedies to restrain or compel holding
of stockholders'
meetings, 48 A. L. R. 2d
615.
Time for regular meeting of stockholders, power of directors to change, 2 A. L.
R. 558, 8 A. L. R. 678.

UNDER

1. Effect o.f voting invalid stock to call
for special meeting.
Shares of stock, fraudulently
issued for
purpose of retaining
control of corporation, should not have been voted and
\Vere improperly counted in determining

FORMER

LAW

majority to validate call by certain stockholders for special stockholders'
meeting
to remove directors and to elect new ones
under 16-2-27, and consequently such meeting was null and void. State ex rel. Kahn
v. Johnson, 114 U. 333, 199 P. 2d 556.

16-10-27. Notice of shareholders' meetings.-Written or printed notice
and hour of the meeting and, in case of a special
or purposes for which the meeting is called, shall
than ten nor more than fifty days before the date
personally or by mail, by or at the direction of the

stating the place, day
meeting, the purpose
be delivered not less
of the meeting, either
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president, the secretary, or the officer or persons calling the meeting, to
each shareholder of record entitled to vote at such meeting. If mailed, such
notice shall be deemed to be delivered when deposited in the United States
mail addressed to the shareholder at his address as it appears on the stock
transfer books of the corporation, with postage thereon prepaid.
History:

L. 1961, ch. 28, § 27.

18 C.J.S. Corporations
Notice, 13 Am. Jnr.
§ 476 et seq.

Collateral References.
Corporationse=:>194.
DECISIONS

UNDER

1. Kind of notice.
The term "personal service" has a well
defined meaning,
and is generally
defined to mean what the words import,
namely, notice
personally
given, and
where written notice is required, it would
ordinarily mean that the written notice
must be served personally upon the one
entitled to it. It is generally held that
written notice by mail does not meet the
requirement
of a statute requiring personal service. However, the general meaning of the term may be limited, modified,
or changed by statute, and it is therefore
necessary in each instance to consult the
statutes of the particular
jurisdiction
in
which the question arises.
Merrion v.
Scorup-Somerville
Cattle Co., 134 F. 2d
473, certiorari denied 319 U. S. 760, 87 L.
Ed. 1712, 63 S. Ct. 1317.
Where corporate charter does not provide for the kind of notice which must
be given of a special stockholders' meeting, section 16-2-42 determines the kind of
notice which is necessary for such a meeting. Merrion v. Scorup-Somerville
Cattle
Co., 134 F. 2d 473, certiorari denied 319

FORMER
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U. S. 760, 87 L. Ed. 1712, 63 S. Ct. 1317,
applying section 16-2-42.

2.

Notice by newspaper publication.
Section 16-2-42 does not contemplate
lapse of five days between last date of
publication in weekly newspaper and the
meeting. State ex rel. Kahn v. Johnson,
114 U. 333, 199 P. 2d 556.
3.

Waiver of objections to notice.
Secretary of corporation who gave notice of stockholders'
meeting,
and as
stockholder participated
in proceedings of
that meeting, and made no objections to
meeting until after it had adjourned, held
estopped from questioning
regularity
of
meeting. Smith v. Knauss, 52 U. 614, 176
P. 621.
Stockholders
whose stock was represented at meeting were in no position
to object that notice of stockholders'
meeting was insufficient to give stockholders due and legal notice of purpose of
meeting.
Beggs v. Myton Canal & Irr.
Co., 54 U. 120, 179 P. 984.

16-10-28. Closin.g of transfer books and fixing record date.-For
the
purpose of determining shareholders entitled to notice of or to vote at any
meeting of shareholders or any adjournment thereof, or entitled to receive
payment of any dividend, or in order to make a determination of shareholders for any other proper purpose, the board of directors of a corporation may provide that the stock transfer books shall be closed for a period
but not to exceed, in any case, fifty days. If the stock transfer books shall
be closed for any purposes [the purpose] of determining shareholders
entitled to notice of or to vote at a meeting of shareholders, such books
shall be closed for at least ten days immediately preceding such meeting.
In lieu of closing the stock transfer books, the bylaws, or in the absence
of an applicable bylaw the board of directors, may fix in advance a date
as the record date for any such determination of shareholders, such date in
any case to be not more than fifty days, and in case of a meeting of shareholders, not less than ten days prior to the date on which the particular
action, requiring such determination of shareholders, is to be taken. If the
stock transfer books are not closed and no record date is fixed for the de-
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termination of shareholders entitled to notice of or to vote at a meeting of
shareholders, or shareholders entitled to receive payment of a dividend, the
date on which notice of the meeting is mailed or the date on which the resolution of the board of directors declaring such dividend is adopted, as the
case may be, shall be the record date for such determination of shareholders. When a determination of shareholders entitled to vote at any
meeting of shareholders has been made as provided in this section, such
determination shall apply to any adjournment thereof.
History:

Compiler's Note.
The bracketed words "the purpose" were
inserted by the compiler.

L. 1961, ch. 28, § 28.

16-10-29. Voting list.-The officer or agent having charge of the stock
transfer books for shares of a corporation shall make, at least ten days
before each meeting of shareholders a complete list of the shareholders entitled to vote at such meeting or any adjournment thereof, arranged in
alphabetical order, with the address of and the number of shares held
by each, which list, for a period of ten days prior to the meeting, shall be
kept on file at the registered office of the corporation and shall be subject
to inspection by any shareholder at any time during usual business hours.
Such list shall also be produced and kept open at the time and place of
the meeting and shall be subject to the inspection of any shareholder during the whole time of the meeting. The original stock transfer books shall
be prima-facie evidence as to who are the shareholders entitled to examine
such list or transfer books or to vote at any meeting of shareholders.
Failure to comply with the requirements of this section shall not affect
the validity of any action taken at such meeting.
An officer or agent having charge of the stock transfer books who shall
fail to prepare the list of shareholders, or keep it on file for a period of
ten days, or produce and keep it open for public inspection at the meeting,
as provided in this section, shall be liable to any shareholder suffering
damage on account of such failure, to the extent of such damage.
History:

L. 1961, ch. 28, § 29.

16-10-30. Quorum of shareholders.-Unless
otherwise provided in the
articles of incorporation or bylaws, a majority of the shares entitled to
vote, represented in person or by proxy, shall constitute a quorum at a
meeting of shareholders. If a quorum is present, the affirmative vote of
the majority of the shares represented at the meeting and entitled to vote
on the subject matter shall be the act of the shareholders, unless the vote
of a greater number or voting by classes is required by this act or the
articles of incorporation or bylaws.
History:

L. 1961, ch. 28, § 30.

Collateral Reference.
Stockholders
required

for

quorum

vote as determined by number of stockholders or number of shares, 63 A. L. R.
1106.
or

16-10-31. Voting of shares.-Each
outstanding share, regardless of class,
shall be entitled to one vote on each matter submitted to vote at a meeting
of shareholders, except to the extent that the voting rights of the shares
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of any class or classes are limited or denied by the articles of incorporation
as permitted by this act.
Neither treasury shares nor shares held by another corporation if a
majority of the shares entitled to vote for the election of directors of such
other corporation is held by the corporation, shall be voted at any meeting
or counted in determining the total number of outstanding shares at any
given time.
A shareholder may vote either in person or by proxy executed in writing
by the shareholder or by his duly authorized attorney in fact. No proxy
shall be valid after eleven months from the date of its execution, unless
otherwise provided in the proxy.
Unless the articles of incorporation otherwise provide, at each election
for directors every shareholder entitled to vote at such election shall have
the right to vote, in person or by proxy, the number of shares owned by
him for as many persons as there are directors to be elected and for
whose election he has a right to vote, or if the articles of incorporation
so provide he may accumulate his votes by giving one candidate as many
votes as the number of such directors multiplied by the number of his
shares shall equal, or by distributing such votes on the same principle
among any number of such candidates.
Shares standing in the name of another corporation, domestic or foreign,
may be voted by such officer, agent or proxy as the bylaws of such corporation may prescribe, or, in the absence of such provision, as the board of
directors of such corporation may determine.
Shares held by an administrator, executor, guardian or conservator may
be voted by him, either in person or by proxy, without transfer -of such
shares into his name. Shares standing in the name of a trustee may be
voted by him, either in person or by proxy, but no trustee shall be entitled
to vote shares held by him without a transfer of such shares into his name.
Shares standing in the name of a receiver may be voted by such receiver,
and shares held by or under the control of a receiver may be voted by such
receiver without the transfer thereof into his name if authority so to do
be contained in an appropriate order of the court by which such receiver
was appointed.
A shareholder whose shares are pledged shall be entitled to vote such
shares until the shares have been transferred into the name of the pledgee,
and thereafter the pledgee shall be entitled to vote the shares so transferred.
On and after the date on which written notice of redemption of redeemable shares has been mailed to the holders thereof and a sum sufficient to
redeem such shares has been deposited with a bank or trust company with
irrevocable instruction and authority to pay the redemption price to the
holders thereof upon surrender of certificates therefor, such shares shall
not be entitled to vote on any matter and shall not be deemed to be outstanding shares.
History:

L. 1961, ch. 28, § 31.

Collateral References.
Corporations<s=:>60.
18 C.J.S. Corporations

Classes of stock, 13 Am. Jur. 317, Corpo·
rations § 199 et seq.
Voting, 13 Am. Jur. 525, Corporations
§ 45 et seq.

§ 215.
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Agreement to vote corporate stock in a
specified manner or for a specified purpose,
or according to advice _and instruction
of
another stockholder, validity and effect of,
45 A. L. R. 2d 799.
Construction and effect of provision for
preference
or redemption
of preferred
stock in respect of capital value, 33 A.
L. R. 1257, 124 A. L. R. 1069.
Construction,
application,
and effect of
constitutional
provisions
or statutes
relating to cumulative voting of stocks for
corporate directors, 43 A. L. R. 2d 1322.
Executor of deceased stockholder, validity of proxy executed by, 114 A. L. R.
1061.
Expenses incurred by competing factions
within corporation in soliciting proxies as
charge against corporation, 51 A. L. R. 2d
873.
Instrument
issued by a corporation
as
certificate of preferred
stock or as evidence of indebtedness,
123 A. L. R. 856.
Preferred
stock, power to create as
against existing preferred stock, 44 A. L.
R. 72.
Preferred stock, rights of holders in respect of dividends, 6 A. L. R. 802, 67 A.
L. R. 765, 98 A. L. R. 1526, 133 A. L. R.
653.
Priority as between creditors and holders of preferred stock, 29 A. L. R. 254.
DECISIONS

Proxy voting.
The articles
of incorporation
usually
provide for the manner of voting by
proxy. Christensen v. Johnson, 90 U. 273,
281, 61 P. 2d 597.
Right to vote stock.
In absence of express statute
forbidding it, voting power of stock may not be
vested in one person while ownership
thereof is in another.
White v. Snell, 35
U. 434, 100 P. 927.
Where stockholders owning majority of
stock of corporation
entered into contracts with other stockholders,
whereby
others were authorized to vote such stock,
collect all dividends, and to do all things
that stockholders
might lawfully
do as
owners of stock, in consideration
for
which they agreed to pay stockholders
stipulated amount every month, to pay all
2.

Proxies provision of Federal Securities
Exchange
Act, § 14 (U. S. C., tit. 15,
§ 7811), 55 A. L. R. 2d 1126.
Revocability
of proxy to vote stock,
159 A. L. R. 307.
Stock without voting power, right to
issue, 21 A. L. R. 643.
Validity and effect of agreement
controlling the vote of corporate stock, 45
A. L. R. 2d 799.
Validity, construction, and effect of provisions of articles of incorporation
or certificates of stock relating to redemption
or retirement of stock, 88 A. L. R. 113,1.
Validity of proxy agreement for control
of voting power of corporate stock, 105 A.
L. R. 123.
Validity of voting trust or other similar
agreement
for control of voting power
of corporate stock, 105 A. L. R. 123.
Voting corporate stock title of which is
held jointly, 134 A. L. R. 989.
Voting power of corporation
stock as
confined to issued and outstanding
stock
to exclusion of authorized unissued stock
or stock which has been reacquired by the
corporation, 90 A. L. R. 315.
Waiver of right to object to voting of
invalid or unauthorized stock, 72 A. L. R.
948.
Who may exercise voting power of corporate stock pending settlement of estate
of deceased owner, 114 A. L. R. 1057.
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assessments that might be levied and assessed against stock, and agreed not to
vote stock in favor of levying any assessments thereon, or for incurring of any indebtedness on part of corporation which
should not be due and payable before expiration of contract, it was held such contract was not contrary upon its face to
public policy or void. White v. Snell, 35
U. 434, 100 P. 927.
3.

Priority in voting rights.
Under sections 16-2-40 and 16-2-48, the
articles of incorporation
may be amended
by vote of the majority
stockholders,
whereby precedence
in rights is given
to an issue of preferred stock over prior
issued preferred
stock. No fundamental
or vested right is thereby invaded.
Salt
Lake Automobile
Co. v. Keith-O'Brien
Co., 45 U. 218, 143 P. 1015.

16-10-32. Voting trust.-.Any
number of shareholders of a corporation
may create a voting trust for the purpose of conferring upon a trustee or
trustees the right to vote or otherwise represent their shares, for a period
of not to exceed ten years, by entering into a written voting trust agreement specifying the terms and conditions of the voting trust, by depositing
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a counterpart of the agreement with the corporation at its registered office,
and by transferring their shares to such trustee or trustees for the purpose
of the agreement. 'l'he counterpart of the voting trust agreement so deposited with the corporation shall be subject to the same right of examination by a shareholder of the corporation, in person or by agent or attorney,
as are the books and records of the corporation, and shall be subject to examination by any holder of a beneficial interest in the voting
trust, either in person or by agent or attorney, at a reasonable time for
any proper purpose.
History:

L. 1961, ch. 28, § 32.

'I'ransfer of beneficiary's interest, validity of provision of voting trust against,
11 A. L. R. 2d 1000.
Validity of voting trusts or other similar agreement for control of voting power
of corpornte stock, 105 A. L. R. 123.

Collateral References.
Powers of voting trustees, 159 A. L. R.
1067.
Removal of trustee of voting trust, 34
A. L. R. 2d 1136.

16-10-33. Bo,ard of directors.-The business and affairs of a corporation shall be managed by the board of directors. Directors need not be
residents of this state or shareholders of the corporation unless the articles
of incorporation or bylaws so require. The articles of incorporation or
bylaws may prescribe other qualifications for directors. The board of directors shall have authority to fix the compensation of directors unless
otherwise provided in the articles of incorporation.
Such compensation so
fixed, shall be reported to the shareholders, except in the case of a corporation subject to proxy rules issued by the Federal Securities and Exchange
Commission under the Securities Act of 1934.
History:

L. 1961, ch. 28, § 33.

Cross-References.
Embezzlement
by director of corporation, 76-17-2.
Penal code, "director" defined, 76-13-12.
Presumption that director has knowledge
of affairs, 76-13-8.
Collateral References.
Corporationse::>281-283, 297.
19 C.J.S. Corporations §§ 715-731, 742.
Directors, officers, and agents, 13 Am.
Jur. 852, Co1·porations § 864 et seq.
Action against directors or officers for
mismanagement,
right of creditor of corporation to maintain, 50 A. L. R. 462.
Assignability
of claim against officers
or directors of corporation for breach of
duty, 74 A. L. R. 200, 80 A. L. R. 875.
Attorney, for corporation,
authority
of
directors to employ, 130 A. L. R. 897.
Attorneys'
fees and other expenses incident to controversy
respecting internal
affairs of corporation
as charge against
the corporation, 152 A. L. R. 909, 39 A. L.
R. 2d 580.
Bonus payments to officers or employees,
40 A. L. R. 1423, 88 A. L. R. 751, 164 A.
L. R. 1125.

Bonus, right of employee to as affected
by termination
of employment
before
bonus becomes payable, 28 A. L. R. 346.
Bonus to employees, agreement to pay
as creating valid and enforceable contract,
28 A. L. R. 331.
Character or ability as a qualification of
membership of board of trustees or directors, 30 A. L. R. 248.
Constitutionality,
construction,
and application
of provision of Securities Exchange Act regarding
liability of directors, officers, and principal
stockholders
for profits on shortswing
speculation in
corporation's stock, 40 A. L. R. 2d 1346.
Constitutional
or statutory
liability of
directors
or officers of corporation
for
money embezzled or misappropriated,
46
A. L. R. 1164.
Construction and application of statutes
making corporate officers or directors liable in respect of loans or advances to
stockholders or officers, 129 A. L. R. 1258.
Contract fixing compensation of officer
or employee with reference to dividends,
construction of, 41 A. L. R. 871.
Contract in relation to corporate stock
as binding upon corporation or personally
upon the officers who sign it, 54 A. L. R.
1388.
Contract
with employee for share in
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profits of business, implied authority
of
general manager or superintendent
of corporation, 47 A. L. R. 1015.
Defalcations
by executive officer or employee, liability of directors for, 2 A. L. R.
867.
Defectively
organized
corporation,
liability of officers and directors of, to one
of their numbers, for advances, commissions, etc., 115 A. L. R. 658.
Eligibility
as corporate director of one
who was not stockholder
in fact, or not
stockholder of record, at time of election,
but who afterwards
became such, 130 A.
L. R. 156.
Engaging in similar or competing business, right of stockholder, director, officer,
or agent, 64 A. L. R. 782.
Fixing compensation
of officers, power
of other officers, 72 A. L. R. 238.
Fixing wages or salaries
of working
stockholders above those current for similar services, 48 A. L. R. 508.
Fraud of officer for his own benefit but
within his apparent authority, liability of
corporation for, 43 A. L. R. 615.
Implied or ostensible authority of officer
or employee of private corporation to take
or negotiate leaseholds for corporation
or
its subsidaries, 107 A. L. R. 996.
Judgment in action by or against corporation as res judicata
in action by or
against stockholder
or officer of corporation, 129 A. L. R. 1041.
Knowledge
of agent as imputable
to
principal in respect of transaction
subsequent to agency, or transaction with which
agent had no connection, 73 A. L. R. 420.
Laches as affecting right of corporation
or its stockholders
to relief against directors for violation of tmst, 10 A. L. R.
370.
Liability of directors or officers of corporation for incurring
excessive
debts,
right of individual creditor to enforce, 43
A. L. R. 1147.
Lien or claim against property on which
corporation
or association
lends money,
duty of director to disclose, 3 A. L. R.
1058.
Maintenance
of designated
person in
office, contract of director or stockholder
for, 12 A. L. R. 1070, 45 A. L. R. 795.
Medical services, implied or ostensible
authority of officer, agent, or employee to
engage, 71 A. L. R. 638.
Misstatements
by officer or employee to
induce or influence purchase of stock, responsibility of corporation
for, 66 A. L.
R. 1450.
Motive as affecting personal liability of
directors in voting for acts not in themselves illegal, 4 A. L. R. 166.
Personal liability of corporate directors
or officers under statute imposing such liability in respect of excessive indebtedness,

ACT

16-10-33

as affected by payment by the corporation
( or its receiver, assignee in insolvency, or
trustee in bankruptcy)
of all or part of
the excessive indebtedness,
130 A. L. R.
824.
Personal liability of directors as affected
by terms of contract or form of signature,
33 A. L. R. 1353, 51 A. L. R. 319.
Personal liability of officer who signs or
endorses without qualification
commercial
paper of corporation, 42 A. L. R. 1075, 46
A. L. R. 496.
Power of board of directors to rescind
or modify its action in calling stock for
redemption or retirement, 148 A. L. R. 839.
Power of corporation or its officers with
respect to payment of remuneration, bonus,
and the like, to widow or family of deceased officer, 29 A. L. R. 2d 1262.
Power of president
of corporation
to
have litigation
instituted
by it where
board of directors has failed or refused to
grant permission, 10 A. L. R. 2d 701.
President's
power to employ, control, or
discharge agents or subordinates,
5 A. L.
R. 1485.
Property
of corporation,
power of directors to sell, without consent of stockholders, 5 A. L. R. 930, 60 A. L. R. 1210.
Purchase by officer or director in his own
interest at a judicial or other public sale
of the corporate property, 76 A. L. R. 439.
Purchase of claims against corporation
by officer or director, 13 A. L. R. 2d 1172.
Recovery against corporate directors or
officers for fraud or mismanagement
as
affected by releases, ratification, waiver, or
consent by some, but not all of the stockholders, 120 A. L. R. 238.
Resignation
of officer, effective date, 20
A. L. R. 267.
Restitution
or damages for conversion,
personal liability
of corporate
directors
or officers for, to third persons, under circumstances
rendering
the corporation
itself liable, 152 A. L. R. 696.
Right of court to interfere with amount
of salaries voted to officers of private corporations by directors, 27 A. L. R. 300, 44
A. L. R. 570.
Right of creditors as against directors
or officers to whom property of a corporation has been transferred
for a consideration other than payment
of debts due
them, 9 A. L. R. 1447.
Right of stockholder
as individual
to
complain as against officers, directors, or
large stockholders, of their transactions
in
corporation's
outstanding
stock involving
its control or other purpose, 132 A. L. R.
260.
Salaries voted to officers of private corporations
by directors,
court's right to
interfere with amount of, 27 A. L. R. 300,
44 A. L. R. 570.
Service of process on director in action
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against foreign corporation doing business
in state, 113 A. L. R. 40.
Sole actor doctrine where officer or agent
of corporation acting adversely to it is its
sole representative
in the transaction,
111
A. L. R. 665.
Statute
of limitations
in stockholder's
derivative
suit against directors
or officers, 123 A. L. R. 346.
Unauthorized
change in name personal
liability
of officers or stockhdlders
for
debts of corporation
making, 8 A. L. R.
583.
Validity, construction, and effect of statDECISIONS

Law Reviews.
The Liability of the Inactive Corporate
Director, by Harry A. Cushing, 8 Columbia
Law Review 18.
The Directory
of a Corporation
as a
Fiduciary,
20 Iowa Law Review 808.

UNDER

Authority of directors.
Under section 16-2-21, whenever corporation exercises its_ powers, it must do so
through board of directors, although majority of board, when regularly convened,
may exercise any of corporate powers in
absence of minority, and bind such minority if acts of majority are not ultra vires
or in violation of statute.
Gay v. Young
Men's Consol. Co-Op. Mercantile
Inst., 37
U. 280, 107 P. 237.
Authority
to manage and control corporation and conduct its business is left
exclusively to board of directors and not
to stockholders
as such.
Anderson
v.
Grantsville
North Willow Irr. Co., 51 U.
137, 169 P. 168.
Directors have duty of transacting
business of corporation and it is not right or
privilege of court to set up its judgment
as to whether or not directors have acted
wisely in its management.
Chapman v.
Troy Laundry Co., 87 U. 15, 47 P. 2d 1054.
It is duty of courts to determine whether or not directors have acted in good
faith with their corporation,
and if they
have, courts must uphold their actions
even though it might appear that the
things done were in fact not advantageous
to the corporation.
Chapman
v. Troy
Laundry Co., 87 U. 15, 47 P. 2d 1054.
1.

Fiduciary character of office.
President and directors are trustees and
act in fiduciary capacity for stockholders,
and, while doing so, are forbidden,
in
equity, to acquire any interest in property
hostile to stockholders'
interests.
Center
Creek Water & Irr. Co. v. Lindsay, 21 U.
192, 60 P. 559.
While corporation
directors
are constantly spoken of as trustees, they are not
trustees in true sense of that term; they
are managing agents of corporation,
and,
as such, sustain fiduciary relation both to
it and to stockholders
collectively,
and
in case they wrongfully
deal with or appropriate money or funds of corporation,
2.

ute or corporate regulation
requiring deposit of stock of corporation as condition
of qualification
of director, 148 A. L. R.
1164.
Validity
of stock option plan under
which selected personnel
of corporation
may acquire stock interest therein, 34 A.
L. R. 2d 852.
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they may be charged as trustees with respect to such property precisely the same
as any other agent or person who sustains
fiduciary relation to his principal may be
charged.
Jones Min. Co. v. Cardiff Min.
& Mill. Co., 56 U. 449, 191 P. 426. (Gideon
and Weber, JJ., dissenting.)
Corporation directors are to be held to
very high degree of integrity and fidelity
in discharge of their duties. Jones Min.
Co. v. Cardiff Min. & Mill. Co., 56 U. 449,
191 P. 426.

3.

Manner of exe,rcising functions.
In order to bind corporation, board must
act as a board either in a regular session
or special session called for a purpose.
Lochwitz v. Pine Tree Min. & Mill. Co.,
37 U. 349, 109 P. 1128; Jackson v. Bonneville Irr. Dist., 66 U. 404, 243, P. 107.
4.

Delegation of authority by directors.
Where directors of corporation by resolution named president agent of company
to sell treasury stock in order to pay off
certain
indebtedness,
but at subsequent
meeting no reference was made to authority given president to sell stock and other
efforts were made to take care of debts,
held there was rescission
of authority
given president at prior meeting by implication. Copper King Min. Co. v. Hanson,
52 U. 605, 176 P. 623.
Power of president and secretary.
Under section 16-2-21, president
ordinarily has only powers of a director, or
such powers as may be directly conferred
upon him by board of directors.
Lochwitz v. Pine Tree Min. & Mill. Co., 37
U. 349, 108 P. 1128.
Where president
and secretary of cor·
poration
were authorized
by board of
directors to enter into option contract for
sale of corporate property at agreed price
payable
in installments,
held, president
could not modify contract by granting extension of time in which to make first
5.
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payment.
Lochwitz v. Pine Tree Min. &
Mill. Co., 37 U. 349, 108 P. 1128.
Where directors of corporation
refused
to authorize transfer
of shares, president
and secretary had no authority
to make
any transfer
notwithstanding
resolution
of stockholders
vesting such officers with
power.
Anderson
v. Grantsville
North
Willow Irr. Co., 51 U. 137, 169 P. 168.
President
of corporation
ordinarily
has
only powers of director, or such additional
powers as may be directly conferred upon
him by board of directors, and he has no
authority
to sell treasury
stock. Copper
King Min. Co. v. Hanson, 52 U. 605, 176
P. 623.

6.

Execution of negotiable paper.
Contracts whereby officers make loans
to corporation,
and negotiable
paper is
executed thereon by an officer without express authority
from board of directors,
are not void but may be voidable at option of corporation,
or, in some cases, by
stockholder,
but where contract
is free
from actual fraud it cannot be avoided
without
restoration
of money paid or
value recetved by the corporation.
Baker
v. Glenwood Min. Co., 82 U. 100, 21 P.
2d 889.
Relation between directors and stockholders.
Fiduciary
relation
exists between
directors and stockholders.
W. P. Noble
Mercantile Co. v. Mt. Pleasant Equitable
Co-op. Inst., 12 U. 213, 42 P. 869.

7.

8.

Qualification of director.
Where, although at time of his election.
director did not hold sufficient shares to
qualify him under articles of incorporation, yet it appeared that at time of levy
of assessment
he was stockholder
in
amount sufficient to qualify him as such,
it was held that until removed from office
he was at least de facto if not de jure
director,
and therefore
assessment
was
valid as against collateral attack.
Jones
v. Bonanza Min. & Mill. Co., 32 U. 440,
91 P. 273.
All irregularities
in corporate elections,
and even legality thereof, as well as legal
qualifications
of directors, are settled by
election in so far as collateral attacks are
concerned. Jones v. Bonanza Min. & Mill.
Co., 32 U. 440, 91 P. 273.
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In case of collateral attack on right of
person to act as director of a company on
the ground that be is not a stockholder as
required by this section, the presumption
is in favor of the regularity
of the authority of the directors.
Gowans v. Rockport Irr. Co., 77 U. 198, 293 P. 4.
Section 16-2-21 does not require that director be stockholder of record; hence fact
that stock book does not show certificate
issued to him does not disqualify him as
director. Gowans v. Rockport Irr. Co., 77
U. 198, 293 P. 4.
As pledgor of stock is still the owner
thereof until pledgee forecloses, the requirement that director be a stockholder
is not affected by his pledge of stock held
by him. Gowans v. Rockport Irr. Co., 77
U. 198, 293 P. 4.
9.

De facto directors.
Validity
of acts of de facto directors
may be called in question by any nonacquiescing
stockholder,
whenever
such
acts injuriously
affect his property rights
and rights of third persons have not intervened.
Schwab v. Frisco Min. & Mill.
Co., 21 U. 258, 60 P. 940.
Acts of de facto officers of a private
corporation are binding as to a third person who deals with them in ignorance of
their want of legal right to the office. The
fact that a person was not a stockholder
as prescribed by section 16-2-21 would not
prevent his being a de facto director nor
render invalid his actions for the corporation. Kartchner
v. Horne, 1 U. (2d) 112,
262 P. 2d 749, 752.
10. Stockholders' suits.
Where directors were adverse to certain
stockholders
and no relief or assistance
could have been obtained by appealing to
directors to maintain action, stockholders
were entitled to institute suit on behalf of
corporation.
Anderson v. Grantsville North
Willow Irr. Co., 51 U. 137, 169 P. 168.

11. Reorganization of corporation.
Where a Utah corporation
is reorganized as a Nevada corporation, the act of
transfer is in the highest sense an exercise of the corporate power of the corporation
and therefore
must be by the
board of directors.
Carter v. Spencer, 4
U. (2d) 1, 286 P. 2d 245, 247.

16-10-34. Number and election of directors.-The number of directors
of a corporation shall be not less than three. Subject to such limitation, the
number of directors shall be fixed by the bylaws, except as to the number
constituting the initial board of directors, which number shall be fixed by
the articles of incorporation.
The number of directors may be increased
or decreased from time to time by amendment to the bylaws, but no de-
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crease shall have the effect of shortening the term of any incumbent director. In the absence of a bylaw fixing the number of directors, the
number shall be the same as that stated in the articles of incorporation.
The names and addresses of the members of the first board of directors
shall be stated in the articles of incorporation.
Such persons shall hold
office until the first annual meeting of the shareholders, and until their successors shall have been elected and qualified. At the first annual meeting
of shareholders and at each annual meeting thereafter the shareholders
shall elect directors to hold office until the next succeeding annual meeting,
except in case of the classification of directors as permitted by this act.
Each director shall hold office for the term for which he is elected and until
his successor shall have been elected and qualified.
History:

L. 1961, ch. 28, § 34.

16-10-35. Classification of directors.-When
the board of directors shall
consist of nine or more members, in lieu of electing the whole number of
directors annually, the articles of incorporation may provide that the directors be divided into either two or three classes, each class to be as nearly
equal in number as possible, the term of office of directors of the first class
to expire at the first annual meeting of shareholders after their election,
that of the second class to expire at the second annual meeting after their
election, and that of the third class, if any, to expire at the third annual
meeting after their election. At each annual meeting after such classification the number of directors equal to the number of the class whose
term expires at the time of such meeting shall be elected to hold office
until the second succeeding annual meeting, if there be two classes, or
until the third succeeding annual meeting if there be three classes. No
classification of directors shall be effective prior to the first annual meeting of shareholders.
History:

L. 1961, ch. 28, § 35.

16-10-36. Vacancies in board of directors.-Any vacancy occurring in
the board of directors may be filled by the affirmative vote of a majority
of the remaining directors though less than a quorum of the board of directors. A director elected to fill a vacancy shall be elected for the unexpired term of his predecessor in office. Any directorship to be filled by
reason of an increase in the number of directors shall be filled by the board
of directors unless otherwise provided in the articles of incorporation, such
appointment to be until the next annual meeting or a special meeting of
the stockholders called for the purpose of electing a director to the office
so created. Any directorship to be filled by reason of the removal of one
or more directors by the shareholders may be filled by election by the
shareholders at the meeting at which the director or directors are removed.
History:

L. 1961, ch. 28, § 36.

16-10-37. Removal of directors.-At
a meeting called expressly for that
purpose, directors may be removed in the manner provided in this section.
One or more directors of [or] the entire board of directors may be removed,
with or without cause, by a vote of the holders of a majority of the shares
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then entitled to vote at an election of directors. In the case of a corporation having cumulative voting, if less than the entire board is to be removed, no one of the directors may be removed if the votes of a sufficient
number of shares are cast against his removal which, if then cumulatively
voted at an election of the entire board of directors, or, if there be classes
of directors, at an election of the class of directors of which he is a part,
would be sufficient to elect him.
Whenever the holders of the shares of any class are entitled to elect
one or more directors by the provisions of the articles of incorporation,
the provisions of this section shall apply, in respect of the removal of a
director or directors so elected, to the vote of the holders of the outstanding
shares of that class and not to the vote of the outstanding shares as a whole.
History:

L. 1961, ch. 28, § 37.

Compiler's Note.
The bracketed word "or" was added by
the compiler.
Cross-Refe,rences.
Illegally
holding
office, judgment
of
ouster, action for damages after judg·
ment, 78-35-7, 78-35-8.
Quo warranto, Rules of Civil Procedure,
Rule 65B(d).
DECISIONS

864,

Directors' power to remove officers or
fellow directors, 63 A. L. R. 776.
Removal by court of director or officer
of private corporation, 124 A. L. R. 364.

UNDER

Procedure for removal.
Although court of equity will not assume jurisdiction
to remove officer or declare forfeiture
of his office, where such
court has jurisdiction for another purpose,
and there arises collaterally
question of
certain persons' right and authority
as
officers, court will inquire into and determine such question.
Schwab v. Frisco
Min. & Mill. Co., 21 U. 258, 60 P. 940.
Evidence sustained finding that issuance
of shares of stock was fraudulent for purpose of retaining
control of corporation
and trial court properly decreed that directors elected by virtue of such stock
were not properly elected and that another group were duly elected as directors.
Floor v. Johnson, 114 U. 313, 199 P. 2d 547
(other appeals in State ex rel. Kahn v.
Johnson, 114 U. 333, 199 P. 2d 556, and
New Quincy Min. Co. v. Johnson, 114 U.
342, 199 P. 2d 561).
Special stockholders'
meeting, called by
certain stockholders for purpose of remov1.

Collateral References.
Corpora tionse=,294.
19 C.J.S. Corporations § 738.
Removal of officers, 13 Am. Jur.
Corporations § 879 et seq.
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ing corporate directors and electing new
ones, was null and void where such stockholders did not wait for refusal of corporate secretary to issue the call as required by section 16-2-27 before going
ahead with newspaper publication thereof,
and where certain shares of stock fraudulently issued were improperly counted in
determining majority to validate the call
under 16-2-27. State ex rel. Kahn v.
Johnson, 114 U. 333, 199 P. 2d 556.

Equitable relief.
Court of equity, having properly obtained jurisdiction
in stockholders'
suit
for cancellation
of stock fraudulently
issued for voting purposes, could give complete relief as requested by ousting one
group as directors who had been elected
by virtue of such stock and declaring that
another
group had been elected, even
though quo warranto ordinarily is proper
remedy to try title to office. Floor v.
Johnson, 114 U. 313, 199 P. 2d 547.
2.

16-10-38. Quorum of directors.-A majority of the number of directors
fixed by the bylaws, or in the absence of a bylaw fixing the number of
directors, then of the number stated in the articles of incorporation, shall
constitute a quorum for the transaction of business unless a greater number
is required by the articles of incorporation or the bylaws. The act of a
majority of the directors present at a meeting at which a quorum is present
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shall be the act of the board of directors, unless the act of a greater number is required by the articles of incorporation or the bylaws.
History:

19 C.J.S. Corporations § 748.
Sufficiency and necessity of action by
quorum, 13 Am. Jur. 918, Corporations
§ 916.

L. 1961, ch. 28, § 38.

Collateral References.
Corporations@=:>'298 ( 1).
DECISIONS

1.

UNDER

Minority members.
Minority
of board of directors is not
only bound by acts of majority, but minority members are charged with knowledge of all legal corporate acts that are
exercised, and if majority
acquires any
property in trust, every director is charged
with knowledge of trust relation, and, as
against claims of those for whom corporation became trustee, such member has and
acquires no better right to trust property
than corporation has. Gay v. Young Men's
Consol. Co-Op. Mercantile Ins., 37 U. 280,
107 P. 237.

FORMER

LAW

2.

How quorum to act.
Quorum of board of directors must act
as unit when discharging or when authorizing anyone to execute corporate powers.
Lochwitz v. Pine Tree Min. & Mill. Co.,
37 U. 349, 108 P. 1128.
3.

Majority authority to act.
Parties who entered into a preincorporation agreement were authorized
to act
for corporation
in adopting
such agreement, where they constituted
a majority
of board of directors.
Kahn v. Perry
Zolezzi, Inc., 119 U. 256, 226 P. 2d 118.

16-10-39. Designation of committees by board.-If the articles of incorporation or the bylaws so provide, the board of directors, by resolution
adopted by the ma3ority of the number of directors fixed by the bylaws,
or in the absence of a bylaw fixing the number of directors, then the number stated in the articles of incorporation, may designate a committee or
committees consisting of not less than two directors which committee or
committees, to the extent provided in such resolution or in the articles of
incorporation or the bylaws of the corporation shall have and may exercise
all the authority so provided; but the designation of such committees and
the delegation thereto of authority shall not operate to relieve the board
of directors, or any member thereof, of any responsibility imposed upon it
or him by law.
History:

L. 1961, ch. 28, § 39.

16-10-40. Place and notice of directors' meetings.-Meetings
of the
board of directors, regular or special, may be held either within or without
this state.
Regular meetings of the board of directors may be held with or without
notice as prescribed in the bylaws. Special meetings of the board of directors shall be held upon such notice as is prescribed in the bylaws. Attendance of a director at a meeting shall constitute a waiver of notice of
such meeting, except where a director attends a meeting for the express
purpose of objecting to the transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the board
of directors need be specified in the notice or waiver of notice of such
meeting unless required by the bylaws.
History:

L. 1961, ch. 28, § 40.

Collateral References.
Corporations@=:>298 (2).

19 C.J.S. Corporations § 746.
Place of meetings, 13 Am. Jur. 911, Corporations
§ 950.
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Admissibility of oral evidence as to proceedings at meetings of stockholders
or
directors, 66 A. L. R. 1328, 48 A. L. R. 2d
1259.
Informality
of meeting of directors as
DECISIONS

action taken thereat,

16-10-41
64 A. L. R.

712.

Stockholders'
meetings, power of directors to change time for, 2 A. L. R. 558, 8
A. L. R. 678.

UNDER

Special meetings.
General rule is that notice of special
meeting of board must, in some way, be
given to all directors if meeting is to be
valid, but there are some exceptions to
this rule as where such emergency exists
as justifies immediate action on part of
board and giving of notice to all directors
is not practicable,
or as where director
secretes himself in order to prevent meeting or is beyond reach of notice. Singer
v. Salt Lake City Copper Mfg. Co., 17 U.
143, 53 P. 1024, 70 Am. St. Rep. 773.
In absence of notice to all directors of
special meeting of board, action taken
thereat may be void. Boston Acme Mines
Development
Co. v. Clawson, 66 U. 103,
240 P. 165.
Ordinarily,
sale of tangible
personal
property
of corporation,
without resolution, at special meeting of board, called
without notice to all directors, would be
1.

affecting

ACT
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void as against stockholders and creditors.
Boston Acme Mines Development
Co. v.
Clawson, 66 U. 103, 240 P. 165.

2.

Presumptions and burden of proof.
Where meetings of legally constituted
board of directors have been held and
business transacted
within scope of, and
pursuant to, purposes for which corporation was organized, presumption
is that
such meetings were regularly called and
held for transaction
of such business, and
burden of proof is on him who maintains
contrary to allege and prove that they
were not so called and held.
Singer v.
Salt Lake City Copper Mfg. Co., 17 U.
143, 53 P. 1024, 70 Am. St. Rep. 773.
Waiver.
Failure to legally notify directors of a
meeting may be waived by subsequent
ratification.
Smith v. Sinaloa Land &
Fruit Co., 42 U. 445, 132 P. 556.
3.

16-10-41. Dividends.-The board of directors of a corporation may,
from time to time, declare and the corporation may pay dividends on its
outstanding shares in cash, property, or its own shares, except when the
corporation is insolvent or when the payment thereof would render the
corporation insolvent or when the declaration or payment thereof would
be contrary to any restrictions contained in the articles of incorporation,
subject to the following provisions:
(a) Dividends may be declared and paid in cash or property only out
of the unreserved and unrestricted
earned surplus of the corporation,
except as otherwise provided in this section.
(b) Dividends may be declared by the corporations engaged in the
business of exploiting natural resources and paid in cash out of the depletion reserves, but each such dividend shall be identified as a distribution
of such reserves and the amount per share paid from such reserves shall
be disclosed to the shareholders receiving the same concurrently with the
distribution thereof, provided, however, that no such dividend shall be paid
to the holders of any class of shares which would reduce the remaining net
assets of the corporation below the aggregate preferential amount payable
in the event of liquidation to the holders of shares having preferential
rights to the assets of the corporation in the event of liquidation.
( c) Dividends may be declared and paid in its own shares out of any
treasury shares that have been reacquired out of surplus of the corporation.
( d) Dividends may be declared and paid in its own authorized but
unissued shares out of any unreserved and unrestricted
surplus of the
corporation upon the following conditions:

465

16-10-41

CORPORATIONS

(1) If a dividend is payable in its own shares having a par value,
such shares shall be issued at not less than the par value thereof and
there shall be transferred to stated capital at the time such dividend is
paid an amount of surplus at least equal to the aggregate par value of
the shares to be issued as a dividend.
(2) If a dividend is payable in its own shares without par value, such
shares shall be issued at such stated value as shall be fixed by the board
of directors by resolution adopted at the time such dividend is declared,
and there shall be transferred to stated capital at the time such dividend
is paid an amount of surplus equal to the aggregate stated value so fixed
in respect of such shares; and the amount per share so transferred to
stated capital shall be disclosed to the shareholders receiving such dividend
concurrently with the payment thereof.
( e) No dividend payable in shares of any class shall be paid to the
holders of shares of any other class unless the articles of incorporation so
provide or such payment is authorized by the affirmative vote or the written
consent of the holders of at least a majority of the outstanding shares of
the class in which the payment is to be made.
A. split-up or division of the issued shares of any class into a greater
number of shares of the same class without increasing the stated capital
of the corporation shall not be construed to be a share dividend within
the meaning of this section.
History:

L. 1961, ch. 28, § 41.

Cross-References.
Acts by directors constituting
76-13-4.
Insurance companies, declaration
dends, 31-8-3, 31-9-26.

crimes,
of divi-

Collateral References.
Corporationse;:,,150, 152.
18 C.J.S. Corporations §§ 458, 463-468.
Dividends, 13 Am. Jur. 637, Corporations § 645 et seq.
Action for dividend after refusal of
corporation
or its agent to register or
effectuate transfer of stock, 32 A. L. R.
2d 168.
Allocation to capital or income of testamentary trust of interest,
dividends or
other earnings during settlement of estate
or pending conversion directed by testator,
105 A. L. R. 1194, 158 A. L. R. 441.
Dividends on preferred stock, 6 A. L. R.
802, 67 A. L. R. 765, 98 A. L. R. 1526, 133
A. L. R. 653.
Dividends, rights to as between seller
and purchaser of stock, 60 A. L. R. 703.
Failure of purchaser of stock from exist•
ing corporation, or of subscriber thereto,
to pay for same as affecting his right to
dividends, 122 A. L. R. 1048.
Guaranteeing
future price of, or dividends on, corporate stock as contrary to
public policy, 24 A. L. R. 986.

Overpayments of dividends on preferred
stock as deductible in payment of dividends for later years, 10 A. L. R. 2d 241.
Parties defendant to stockholder's
suit
to compel declaration of dividend, 15 A.
L. R. 2d 1124.
Preferred
stockholders'
rights, upon liquidation or dissolution, to dividends, 25
A. L. R. 2d 788.
Reduction of capital stock and distribu•
tion of capital assets upon reduction, 44
A. L. R. 11, 35 A. L. R. 2d 1149.
Right as between life beneficiaries and
remaindermen
in corporate dividends or
distributions
during the life interest, 130
A. L. R. 492, 44 A. L. R. 2d 1277.
Right as between seller and purchaser of
stock to dividends declared thereon, 60
A. L. R. 703.
Right of legatee of stock to dividends
declared before testator's death, 172 A. L.
R. 364.
Right of pledgee of stock in respect of
dividends, 67 A. L. R. 485, 103 A. L. R.
849.
Right or duty of corporation to pay dividends; and liability for wrongful payment,
55 A. L. R. 8, 76 A. L. R. 885, 109 A. L.
R. 1381.
Rights of holders of preferred stock in
respect of dividends, 6 A. L. R. 802, 67
A. L. R. 765, 98 A. L. R. 1526, 133 A. L.
R. 653.
Rights of preferred stockholders as to
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passed or accumulated dividends in going
concern, 27 A. L. R. 2d 1073.
Validity of cancellation of accrued dividends on preferred corporate stock, 8 A.
L. R. 2d 893.

Law Reviews.
Corporate Capital and Restrictions upon
Dividends
under
Modern
Corporation
DECISIONS

16-10-42

Laws, by Henry W. Ballantine & George
S. Hills, 23 Calif. Law Review 229.
Payment of Dissenting Stockholders, by
.Joseph L. Weiner, 27 Columbia Law Review 547.
Dissenting Shareholders; Their Right to
Dividends
and the Valuation
of Their
Shares, by Benjamin
M. Robinson, 32
Columbia Law Review 60.

UNDER

Definition.
The term "dividend," as applied to corporation, in legal sense and as generally
understood in common usage, means earnings or profits.
In re Romney's Estate,
60 U. 173, 207 P. 139.
1.

ACT
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2.

Declaration of dividends.
Corporation cannot make valid contract
binding it to pay certain dividends on its
preferred stock, unless profits of business
authorize payment of dividends specified.
Guaranty Mortg. Co. v. Flint, 66 U. 128,
240 P. 175.

16-10-42. Distributions in partial liquidation.-The
board of directors of
a corporation may, from time to time, distribute to the shareholders in
partial liquidation, out of stated capital or capital surplus of the corporation, a portion of its assets, in cash or property, subject to the following
provisions:
(a), No such distribution shall be made at a time when the corporation is insolvent or when such distribution would render the corporation
insolvent.
(b) No such distribution shall be made unless the articles of incorporation so provide or such distribution is authorized by the affirmative
vote of the holders of at least two-thirds of the outstanding shares of each
class whether or not entitled to vote thereon by the provisions of the articles
of incorporation of the corporation.
( c) No distribution shall be made to the holders of any class of shares
unless all cumulative dividends accrued on all preferred or special classes
of shares entitled to preferential dividends shall have been fully paid.
( d) No such distribution shall be made to the holders of any class of
shares which would reduce the remaining net assets of the corporation
below the aggregate preferential amount payable in event of voluntary
liquidation to the holders of shares having preferential rights to the assets
of the corporation in the event of liquidation.
( e) Each such distribution, when made, shall be identified as a distribution in partial liquidation and the amount per share disclosed to the shareholders receiving the same concurrently with the distribution thereof.
The board of directors of a corporation may also, from time to time,
distribute to the holders of its outstanding shares having a cumulative
preferential right to receive dividends, in discharge of their cumulative
dividend rights, dividends payable in cash but of the capital surplus of
the corporation, if at the time the corporation has no earned surplus and
is not insolvent and would not thereby be rendered insolvent. Each such
distribution[,] when made, shall be identified as a payment of cumulative
dividends out of capital surplus.

467

16-10-43
History:

CORPORATIONS
L. 1961, ch. 28, § 42.

Compiler's Note.
The bracketed
the compiler.

comma was inserted

16-10-43. Loans.-No
its shares.
History:

by

loans shall be made by a corporation

L. 1961, ch. 28, § 43.

Cross-Reference.
Loans to employees,
tors, 16-10-4(f).

Collateral Reference.
Division
of corporate
assets among
stockholders upon intracorporate
deadlock,
47 A. L. R. 2d 365.

officers and direc·

secured by

Collateral Reference.
Authority of directors to bind corporation as guarantor or surety, 34 A. L. R.
2d 291.

16-10-44. Liability of directors in certain cases.-In addition to any
other liabilities imposed by law upon directors of a corporation:
(a) Directors of a corporation who vote for or assent to the declaration
of any dividend or other distribution of the assets of a corporation to its
shareholders contrary to the provisions of this act or contrary to any restrictions contained in the articles of incorporation, shall be jointly and
severally liable to the corporation for the amount of such dividend which
is paid or the value of such assets which are distributed in excess of the
amount of such dividend or distribution which could have been paid or
distributed without a violation of the provisions of this act or the restrictions in the articles of incorporation.
(b) Directors of a corporation who vote for or assent to the purchase
of its own shares contrary to the provisions of this act shall be jointly and
severally liable to the corporation for the amount of consideration paid
for such shares which is in excess of the maximum amount which could
have been paid therefor without a violation of the provisions of this act.
( c) The directors of a corporation who vote for or assent to any distribution of assets of a corporation to its shareholders during the liquidation
of the corporation without the payment and discharge of, or making adequate provision for, all known debts, obligations, and liabilities of the corporation shall be jointly and severally liable to the corporation for the
value of such assets which are distributed, to the extent that such debts,
obligations, and liabilities of the corporation are not thereafter paid and
discharged.
( d) The directors of a corporation who vote for or assent to the making
of any loan secured by shares of the corporation, shall be jointly and
severally liable to the corporation for the amount of such loan until the
repayment thereof.
( e) If a corporation shall commence business before it has received
at least one thousand dollars as consideration for the issuance of shares,
the directors who assent thereto shall be jointly and severally liable to
the corporation for such part of one thousand dollars as shall not have
been received before commencing business, but such liability shall be
terminated when the corporation has actually received one thousand dollars as consideration for the issuance of shares.
A director of a corporation who is present at a meeting of its board of
directors at which action on any corporate matter is taken shall be pre-
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sumed to have assented to the action taken unless his dissent shall be
entered in the minutes of the meeting or unless he shall file his written
dissent to such action with the person acting as the secretary of the meeting
before the adjournment thereof or shall forward such dissent by registered
mail to the secretary of the corporation immediately after the adjournment of the meeting. Such right to dissent shall not apply to a director
who voted in favor of such action.
A director shall not be liable under subparagraphs
(a), and (b) or (c)
of this section if he relied and acted in good faith upon financial statements of the corporation represented to him to be col'l'ect by the president
or the officer of such corporation having charge of its books of account,
or stated in a written report by an independent public or certified public
accountant or firm of such accountants fairly to reflect the financial condition of such corporation, nor shall he be so liable if in good faith in
determining the amount available for any such dividend or distribution
he considered the assets to be of their book value.
Any director against whom a claim shall be asserted under or pursuant
to this section for the payment of a dividend or other distribution of assets
of a corporation and who shall be held liable thereon, shall be entitled to
contribution from the shareholders who accepted or received any such
dividend or assets, knowing such dividend or distribution to have been
made in violation of this act, in proportion to the amounts received by
them respectively.
Any director against whom a claim shall be asserted under or pursuant
to this section shall be entitled to contribution from the other directors
who voted for or assented to the action upon which the claim is asserted.
History:

L. 1961, ch. 28, § 44.

Cross-References.
Limitation
of action against corporate
stockholders or directors, 78-12-27.
Making
dividends
or withdrawal
of
stated capital except as permitted by act,
misdemeanor,
76-13-4.
Presumption
that director concurred in
vote if present at meeting, 76-13-9.
Collateral References.
Corporations~307
et seq.
19 C.J.S. Corporations § 761
Generally as to directors,
agents' duties and liabilities
management,
13 Am. Jur.,
§ 985 et seq.

et seq.
officers, and
involved in
Corporations

Form of signature or terms of contract
as affecting liability,
33 A. L. R. 1353,
51 A. L. R. 319.

Individual
creditor's
right to enforce
personal liability
of directors or officers
for incurring excessive debts, 43 A. L. R.
1147.
Liability of directors for wrongful payment of dividends, 55 A. L. R. 73, 76 A.
L. H. 892, 109 A. L. R. 1388.
Personal civil liability of corporate officers and dit-ectors in case of sale of
bonds or stocks in violation of statutory
requirements,
144 A. L. R. 1356.
Release,
ratification,
waiver,
or consent by some, but not all, of the stockholders as affecting recovery against corporate directors or officers for mismanagement, 120 A. L. R. 238.
Renewal of obligation as within statute
making corporate officers liable for debts
of corporation
created or incmred after
official delinquencies,
168 A. L. R. 1079.

16-10-45. Officers.-The officers of a corporation shall consist of a president, one or more vice-presidents as may be prescribed by the bylaws, a
secretary, and a treasurer, each of whom shall be elected by the board of
directors at such time and in such manner as may be prescribed by the
bylaws. Such other officers and assistant officers and agents as may be
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deemed necessary may be elected or appointed by the board of directors
or chosen in such other manner as may be prescribed by the bylaws. Any
two or more offices may be held by the same person, except the offices of
president and secretary shall not be held by the same person.
All officers and agents of the corporation, as between themselves and
the corporation, shall have such authority and perform such duties in the
management of the corporation as may be provided in the bylaws, or as
may be determined by resolution of the board of directors not inconsistent
with the bylaws.
History:

L. 1961, ch. 28, § 45.

gage or pledge corporate personal property, 62 A. L. R. 2d 712.
Authority of officer to bind corporation
as guarantor or surety, 34 A. L. R. 2d 290.
Authority
of president to subordinate
corporation's
claim, assignment,
lien, or
the like, 53 A. L. R. 2d 1421.
Construction
of "net profits,"
"earnings" or the like, in provision for profitsharing bonus for corporate officers, 49 A.
L. R. 2d 1129.
Informality of directors' meetings as affecting election of officers, 64 A. L. R. 716.
Power of corporate officer to hire employees for life, 28 A. L. R. 2d 940.
Power of president
of corporation
to
commence or carry on arbitration
proceedings, 65 A. L. R. 2d 1321.
Purchase of claims against corporation
by officer thereof, 13 A. L. R. 2d 1172.

Cross-References.
Corporation
frauds,
criminal
liability
for, 76-13-1 et seq.
Effect of endorsement of negotiable instrument by corporation, 44-1-23.
Embezzlement
by officer or agent of
corporation, 76-17-2.
Form of certificate of acknowledgment
executed by corporation, 57-2-7.
Collateral References.
Corporationse:=>283 (1).
19 C.J.S. Corporations § 718.
Authority
of corporate officers to endorse and transfer commercial paper, 37
A. L. R. 2d 523.
Authority of corporate officers to mortDECISIONS

UNDER

Collateral attack on elections.
All irregularities
in corporate elections,
and even legality thereof, as well as legal
qualifications of directors, are settled by
election in so far as collateral attacks are
concerned. Jones v. Bonanza Min. & Mill.
Co., 3,2 U. 440, 449, 91 P. 273.
1.

2.

Effect of failure to take and file oath.
Persons who are elected directors of
corporation, but who fail to file their oaths
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of office, are not de jure officers. Schwab
v. Frisco Min. & Mill. Co., 21 U. 258, 60
P. 940.
Where directors of mining corporation
had taken and subscribed, but had not
filed, their oaths, stock assessment made
by them will not be set aside, no one
appearing to have been injured or misled
by such irregularity.
Hatch v. Lucky Bill
Min. Co., 25 U. 405, 71 P. 865. (Baskin, C.
J., dissenting.)

16-10-46. Removal of offi.cers.-Any officer may be removed by the
board of directors, or by a committee, if any, if so authorized by the board
of directors, whenever in its judgment the best interests of the corporation
will be served thereby, but such removal shall be without prejudice to the
contract rights, if any, of the person so removed. Election or appointment
of an officer or agent shall not of itself create contract rights.
History:

L. 1961, ch. 28, § 46.

Cross-Reference.
Quo warranto, Rules of Civil Procedure,
Rule 65 B(d).
Collateral References.
Corporationse:=>294.
19 C.J.S. Corporations

§ 738.

Removal of officers, 13 Am. Jnr.
Corporations § 879 et seq.

864,

Bylaw authorizing
removal of officer
at any time as affecting contract of employment for specified period, 145 A. L.
R. 312.
Directors' power to remove officers or
fellow directors, 63 A. L. R. 776.
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Removal by court of director 01· officer
of private corporation, 124 A. L. R. 364.
Removal of officer, agent, or employee at
DECISIONS

16-10-47

pleasure,
construction,
application,
and
effect of statute empowei-ing, 111 A. L.
R. 894.

UNDER

Procedure for removal.
Although court of equity will not assume jurisdiction
to remove officer or declare forfeiture
of his office, where such
court has jurisdiction
for another purpose,
and there arises collaterally
question of
certain persons' right and authority
as
officers, court will inquire into and determine such question.
Schwab v. Frisco
Min. & Mill. Co., 21 U. 258, 60 P. 940.
Evidence sustained finding that issuance
of shares of stock was fraudulent
for purpose of retaining
control of corporation
and trial court properly decreed that directors elected by virtue of such stock
were not properly elected and that another group were duly elected as directors.
Floor v. Johnson, 114 U. 313, 199 P. 2d 547
(other appeals in State ex rel. Kahn v.
Johnson, 114 U. 333, 199 P. 2d 556, and
New Quincy Min. Co. v. Johnson, 114 U.
342, 199 P. 2d 561).
Special stockholders'
meeting, called by
certain stockholders for purpose of remov-

1.
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ing corporate directors and electing new
ones, was null and void where such stockholders did not wait for refusal of corporate secretary
to issue the call as required by this section before going ahead
with newspaper publication
thereof, and
where certain shares of stock fraudulently
issued were improperly counted in determining majority to validate the call under
16-2-27. State ex rel. Kahn v. Johnson,
114 U. 333, 199 P. 2d 556.

2.

Equitable relief.
Court of equity, having properly
obtained jurisdiction
in stockholders'
suit
for cancellation
of stock fraudulently
issued for voting purposes, could give complete relief as requested by ousting one
group as directors who had been elected
by virtue of such stock and declaring
that another group had been elected, even
though quo warranto ordinarily is proper
remedy to try title to office. Floor v.
Johnson, Jl4 U. 313, 199 P. 2d 547.

16-10-47. Books and records-Examination by shareholders-Penalty.Each corporation shall keep correct and complete books and records of
account and shall keep minutes of the proceedings of its shareholders and
board of directors; and shall keep at its registered office or principal place
of business, or at the office of its transfer agent or registrar, a record o:f
its shareholders, giving the names and addresses of all shareholders and
the number and class o:f the shares held by each.
Any person who is a shareholder of record, upon written demand stating the purpose thereof, shall have the right to examine, in person, or by
agent or attorney, at any reasonable time or times, for any proper purpose,
its books and records of account, minutes and record of shareholders and to
make extracts therefrom.
Any officer or agent who, or a corporation which, shall refuse to allow
any such shareholder, or his agent or attorney, so to examine and make
extracts from its books and records of account, minutes, and record of
shareholders, for any proper purpose, shall be liable to such shareholder
in a penalty of ten per cent of the value of the shares owned by such
shareholder, in addition to any other damages or remedy afforded him
by law. It shall be a defense to any action for penalties under this section
that the person suing therefor has within two years sold or offered for
sale any list of shareholders of such corporation or any other corporation
or has aided or abetted any person in procuring any list of shareholders
for any such purpose, or has improperly used any information secured
through any prior examination of the books and records of account, or
minutes, or record of shareholders
of such corporation or any other
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corporation, or was not acting in good faith or for
making his demand.
Upon the written request of any shareholder of a
poration shall mail to such shareholder its most recent
financial statements showing in reasonable detail its
and the results of its operations.
History:

L. 1961, ch. 28, § 47.

Cross-Reference.
Refusing
inspection
meanor, 76-13-7.

of

books,

misde-

Collateral References.
Corporationse::,:,59, 181.
18 C.J.S. Corporations §§ 191, 499-511.
Generally as to stockholder's
right of
inspection of books and records of corporation, 13 Am. Jur., Corporations § 432
et seq.; as to discovery and inspection, 17
Am. Jur., Discovery and Inspection
§5
et seq.
Constitutionality
of statutory provisions
for examination of records, books, or documents for taxation purposes, 103 A. L. R.
522.
Corporation in hands of receiver, right
of stockholder· or creditor to inspect record of, 92 A. L. R. 1047.
Creditor's
right to inspect books and
records under constitutional
or statutory
DECISIONS

2.

Inspection by stockholders, nature and
extent of right.
Section 16-2-32 does not restrict
common-law right of stockholder but is in harmony therewith.
Harkness v. Guthrie, 27
U. 248, 75 P. 624, 107 Am. St. Rep. 664, 1
Ann. Cas. 129, affd. 199 U. S. 148, 50 L.
Ed. 130, 26 S. Ct. 4.
Right of stockholder to inspect corporate books is qualified only by requirement that he examine books at reasonable

in

corporation, the corannual or quarterly
assets and liabilities

provision relating specifically to corporations, 35 A. L. R. 752.
Form, particularity,
and manner of designation required in subpoena duces tecum
for production of corporate books, records,
and documents, 23 A. L. R. 2d 862.
Jurisdiction
of action involving inspection of books of foreign corporation,
18
A. L. R. 1399, 89 A. L. R. 743, 155 A. L.
R. 1244, 72 A. L. R. 2d 1211.
Purposes for which stockholder or officer
may exercise right to examine corporate
books and records, 15 A. L. R. 2d 11.
Receiver, power of equity to appoint at
instance
of stockholder,
because of refusal of officers to permit inspection of
books, 43 A. L. R. 977, 46 A. L. R. 976,
62 A. L. R. 411, 77 A. L. R. 861, 98 A. L.
R. 1264.
Stock book as evidence, 65 A. L. R. 758.
Stockholder's right to inspect books and
records of corporation, 22 A. L. R. 24, 43
A. L. R. 783, 59 A. L. R. 1373, 80 A. L. R.
1502, 174 A. L. R. 262, 15 A. L. R. 2d 11.

UNDER

Determination of fact of stockholding,
In action in equity to require corporation and officers to transfer upon books of
corporation and to issue to plaintiff certificate for shares to which she claimed
she was entitled, held, in view of fact
that defendants
admitted that according
to books of corporation the plaintiff was
owner of all shares of stock in controversy, except one share, burden of proof
was cast upon them to show that she was
not such owner. Nash v. Alpine Irr. Co.,
58 U. 84, 197 P. 603.
Under section 16-2-32 "one who regularly is a stockholder of record is presumed
to be a bona fide stockholder."
Holmes v.
Bishop, 75 U. 419, 423, 285 P. 1011.
1.

a proper purpose
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time. Clawson v. Clayton, 33 U. 266, 93
P. 729.
Business hours of corporation
are reasonable hours in which to inspect books.
Clawson v. Clayton, 33 U. 266, 93 P. 729.
Under section 16-2-32 the right of a
stockholder of record to inspect books and
records of the company is absolute and
unqualified except as to time, at reasonable hours. Clawson v. Clayton, 33 U.
266, 93 P. 729; Holmes v. Bishop, 75 U.
419, 424, 285 P. 1011.
Under common law, stockholder
had
right to inspect books and records of co1·poration at all seasonable times and for
proper purpose. Kimball v. Dern, 39 U.
181, 116 P. 28, 35 L. R. A. (N. S.) 134,
Ann. Cas. 1913E, 166.
Section 16-2-32 gives stockholder absolute and unconditional
right to inspect
books of corporation,
but there may be
conditions and circumstances which would
justify corporation in refusing to permit
inspection.
Goddard v. General Reduction
& Chemical Co., 57 U. 180, 193 P. 1103.
3.

- purpose of inspection.
Stockholder was entitled to an inspection of corporate books, and to ascertain
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names of other stockholders.
State v. Silver King Consol. Min. Co., 37
U. 62, 106 P. 520.
Inspection
to obtain
mailing
list of
stockholders
to solicit for purpose of corporate securities generally was for proper
purpose, even though corporation
might
be indirectly
affected thereby.
Goddard
v. General Reduction & Chemical Co., 57
U. 180, 193 P. 1103.
The stockholder's
motive in seeking to
exercise his statutory
right under the authority
of section 16-2-32 is immaterial
and may not be inquired into. Holmes v.
Bishop, 75 U. 419, 424, 285 P. 1011.

- who may inspect.
Party who is bona fide stockholder
of
record of corporation has right under statute to inspect books of such corporation
regardless
of his motive or purpose in
making inspection.
Kimball v. Dern, 39
U. 181, 116 P. 28, 35 L. R. A. (N. S.)
134, Ann. Cas. l9>13E, 166.

4.

By section 16-2-32 every stockholder
is
given full opportunity
to examine
the
company's books either personally
or by
his agent or representative,
whenever he
deems it necessary
to gain information.
Gibson v. Jensen, 48 U. 244, 158 P. 426.
In Utah, right of inspection is limited
to bona fide stockholders
of record. Goddard v. General Reduction & Chemical Co.,
57 U. 180, 193 P. 1103.

5. Enforcement of right of inspection.
The fact that right of stockholder
to
inspect corporate books is sought to be
strictly
enforced
by penal statute
emphasizes existence of right, rather than
qualifies it. Clawson v. Clayton, 33 U. 266,
93 P. 729. See 76-13-1 et seq.
Ordinarily, mandamus will lie to enforce
right of stockholder to inspect books and
records of corporation.
Kimball v. Dern,
39 U. 181, 116 P. 28, 35 L. R. A. (N. S.)
134, Ann. Cas. 1913E, 166.
- pleadings.
Answer alleging
that plaintiff
sought
inspection for purpose of harassing
and
annoying defendants
as officers of company, sets up mere conclusion of pleader,
where no facts are alleged to support it,
at least where it is not alleged that request was made at an unreasonable
hour
or hours, or that it was inconvenient
to
grant the permission at such time, or that
defendants
were themselves
using the
books at such time, or that to permit inspection at time requested would hinder
or delay or interfere with other duties be6.

16-10-47

CORPORATION ACT

ing performed by defendants.
Holmes
Bishop, 75 U. 419, 428, 285 P. 1011.

7.

-

v.

defenses.

In mandamus proceedings by stockholder
to compel inspection
of corporate
books,
answers
that inspection
was sought to
make list of stockholders
for blackmailing purposes and for the purpose of obtaining a mailing list to use in sending
misleading
advertisements
were held insufficient to state defense.
Goddard v.
General Reduction & Chemical Co., 57 U.
180, 193 P. 1103.
It constitutes no defense to suit by bona
fide stockholder
to obtain inspection
of
company's books that officers of defendant
conditioned
permission
to inspect
upon
plaintiff informing defendants
what information he desired
and what books or
records he desired to inspect, that plaintiff
had been given permission to inspect upon
several prior occasions, or that plaintiff
was employee of competitor and intended
to use information
obtained
for himself
and such competitor.
Holmes v. Bishop,
75 U. 419, 285 P. 1011.

8.

Surrender of books to proper corporate
officer.
In interest of time and termination
of
litigation
on defendant's
appeal from denial of new trial in mandamus
proceeding, Supreme Court ordered that books,
records and other property of corporation,
covered by writ of mandate
issued by
lower court, be delivered to plaintiff
as
corporation's
secretary
and
treasurer,
where it had been decided in prior case
that certain
group which had selected
plaintiff
were duly elected directors
instead of another group including defendant. New Quincy Min. Co. v. Johnson, 114
U. 342, 199 P. 2d 561.
9.

Evidentiary

value of books.

Books of private corporation kept solely
for its own purposes and in administration
of its internal affairs, are incompetent
as
evidence of isolated and collateral facts in
suit between
corporation
and stranger.
Eureka Hill Min. Co. v. Bullion Beck &
Champion Min. Co., 32 U. 236, 90 P. 157,
125 Am. St. Rep. 835.
10. Irrigation companies.
It is common knowledge in Utah, that
in the early history of the irrigation
corporations the books and records of those
corporations were not always kept according to rules of bookkeeping,
and that proceedings of officers and directors were not
always fully and correctly recorded. Nash
v. Alpine Irr. Co., 58 U. 84, 88, 197 P.
603.
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16-10-48. Incorporato,rs.-Three
or more natural persons of the age of
twenty-one years or more may act as incorporators of a corporation by
signing, verifying and delivering in duplicate to the secretary of state articles of incorporation for such corporation.
History:

L. 1961, ch. 28, § 48.

person on or with respect to contract made
for corporation or in aid of promotion, 41
A. L. R. 2d 477.
Rights and liability
of promoters for
incorporators inter se under their contract
for issuance of stock to them in return fo1·
services, 8 A. L. R. 2d 722.

Collateral References.
Corporations<Pl5.
18 C.J.S. Corporations §§ 35, 36.
13 Am. Jur., Corporations § 38.
Personal

liability

of promoter

to third

DECISIONS

UNDER

Construction and application.
Section 16-2-3 does not require, as a condition to enforcement
of stock subscription, that subscribers sign articles of in1.
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corporation, or if separate agreement be
signed, that it be incorporated in articles.
Utah Hotel Co. v. Madsen, 43 U. 285, 134
P. 577.

16-10-49. Articles of incorporation.-The articles of incorporation shall
set forth:
(a) The name of the corporation.
(b) The period of duration, which may be perpetual.
(c) The purpose or purposes for which the corporation is organized.
( d) The aggregate number of shares which the corporation shall
have authority to issue; if such shares are to consist of one class only,
the par value of each of such shares, or a statement that all of such
shares are without par value; or, if such shares are to be divided into
classes, the number of shares of each class, and a statement of the par
value of the shares of each such class or that such shares are to be without
par value.
(e) If the shares are to be divided into classes, the designation of each
class and a statement of the preferences, limitations and relative rights
in respect of the shares of each class.
(f) If the corporation is to issue the shares of any preferred or special
class in series, then the designation of each series and a statement of the
variation in the relative rights and preferences as between series in so far
as the same are to be fixed in the articles of incorporation, and a statement
of any authority to be vested in the board of directors to establish series
and fix and determine the variation in the relative rights and preferences
as between series.
(g) A statement that the corporation will not commence business until
consideration of the value of at least one thousand dollars has been received
for the issuance of shares.
(h) Any provision limiting or denying to shareholders the pre-emptive
right to acquire additional shares of the corporation.
(i) Any provision, not inconsistent with law, which the incorporators
elect to set forth in the articles of incorporation for the regulation of the
internal affairs of the corporation, including any provision restricting the
transfer of shares and any provision which under this act is required or
permitted to be set forth in the bylaws.
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(j) The address of its initial registered office, and the name of its
initial registered agent at such address.
(k) The number of directors constituting the initial board of directors
and the names and addresses of the persons who are to serve as directors
until the first annual meeting of shareholders or until their successors be
elected and qualify.
(1) The name and address of each incorporator.
It shall not be necessary to set forth in the articles of incorporation
any of the corporate powers enumerated in this act.
History:

L. 1961, ch. 28, § 49.

Cross-Reference.
Corporation limited to objects expressed,
Const. Art. XII, § 10.
Collateral References.
Corporations@:::>18.
18 C.J.S. Corporations
§§ 52, 56.
Articles of incorporation,
13 Am. Jur.
186, Corporations § 36 et seq.
Conclusiveness
of charter
character, kind, or purposes
tion, 119 A. L. R. 1012.

as rega1·ds
of corpora-

DECISIONS

Extension or renewal of period of corporate existence, 108 A. L. R. 59.
Restrictions
on sale or transfer of corporate stock, construction and application
of provisions of articles providing for, 2
A. L. R. 2d 753, 759, 762.
Signing
articles
of incorporation
as
rendering one liable on contracts entered
into prior to conclusion of incorporation,
44 A. L. R. 776.
Transfer of stock, validity of restriction
on, in articles of incorporation, 65 A. L. R.
1159, 61 A. L. R. 2d 1318.

UNDER

Construction and application.
Section 16-2-5 prescribes the formalities
which are requisites
of a strictly legal
corporation. If these requirements are not
complied with, a stockholder may object
to the acts of the corporation, and refuse
to have anything to do with it, or to
recognize it, but he must make his objection at a seasonable and within a reasonable time. He cannot participate
in its
organization and acquiesce in its acts and
affairs, and then attempt to repudiate his
subscription.
Clay Co. v. Harvey, 9 U.
497, 508, 35 P. 510, applying 2 Comp. Laws
1888, § 2268.
1.

2. Nature of charter.

Corporation charter is contract between
state and corporation,
between corporation and stockholders, and between stockholders and state. Garey v. St. Joe Min.
Co., 32 U. 497, 91 P. 369, 12 L. R. A. (N.
S.) 554.

3. Nature and construction of articles.
Articles of incorporation form the basis
of a contract between the corporation and
its stockholders.
Fower v. Provo Bench
Canal & Irr. Co., 99 U. 267, 101 P. 2d 375.
Provisions
contained
in Constitution
and statutes are as much a part of the
articles of incorporation
as though they
were expressly made a part thereof. Fower
v. Provo Bench Canal & Irr. Co., 99 U. 267,
101 P. 2d 375.
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The articles of incorporation of an irrigation company are to be given a reasonable construction in arriving at company's
powers thereunder.
Syrett v. Tropic &
East Fork Irr. Co., 101 U. 568, 125 P. 2d
955.

Conclusiveness of articles as evidence
of corporate nature.
Articles of incorporation
showing that
corporation was organized for profit were
conclusive against corporation itself. Gitzhoffen v. Sisters of Holy Cross Hospital
Assn., 32 U. 46, 88 P. 691, 8 L. R. A. (N.
S.) 1161. But see Sessions v. Thomas Dee
Memorial Hospital Assn., 89 U. 222, 51
P. 2d 229, holding that plaintiff may introduce extrinsic evidence to show corporation organized for charitable pUl'poses
is in fact engaged in profit-making
activities.
In action against hospital for negligence,
court erred in admitting in evidence parol
testimony aliunde articles of incorporation
to show that defendant
was corporation
for pecuniary
profit and noncharitable,
since articles are best evidence. Gitzhoffen
v. Sisters of Holy Cross Hospital Assn.,
32 U. 46, 88 P. 691, 8 L. R. A. (N. S.) 1161.
In action against hospital for negligence,
defended on ground that it was charity,
held on examination of articles of incorporation that purpose of association was
for pecuniary profit, and not charity. Gitzhoffen v. Sisters of Holy Cross Hospital
4.
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Assn., 32 U. 46, 88 P. 691, 8 L. R. A. (N.
S.) 1161.

5.

Signing and swearing to articles.
Section 16-2-5 does not require, as condition precedent
to enforcement
of stock
subscription,
that subscribers sign articles
of incorporation,
or, if separate agreement
is signed, that it be incorporated
in articles. Utah Hotel Co. v. Madsen, 43 U. 285,
134 P. 577.
Compiled Laws 1907, § 315, required the
articles of incorporation
to be sworn to
by three of the incorporators.
Union Pac.
R. Co. v. Blair, 48 U. 38, 40, 156 P. 948.
6.

Reservation by state of power to alter,
amend or repeal.
In granting charters or authorizing
the
creation
of corporations
under
general
laws, state
may expressly
reserve
the
power of alteration, amendment, or repeal,
and such reservation
becomes part of contract between state and corporation,
and
is binding, not only upon corporation, but
also upon every individual
stockholder.
Garey v. St. Joe Min. Co., 32 U. 497, 91
P. 369, 12 L. R. A. (N. S.) 554.
Under reserved power of state to alter,
amend, or repeal charter of corporation,
state is unauthorized
to alter or amend
charters of existing corporations
in such
a way as will impair the contractual
relations or rights of stockholders
among
themselves,
or between
the corporation
and its stockholders.
Ga1·ev v. St. Joe
Min. Co., 32 U. 497, 91 P .• 369, 12 L. R.
A. (N. S.) 554.
Amendment of articles of incorporation
extending life of corporation,
as authorized by statute,
does not contravene
Const. Art. XII, § 3. Keetch v. Cordner,
90 U. 423, 62 P. 2d 273, 108 A. L. R. 52.
Extending period of corporate existence.
In the absence of language to the contrary, it should be presumed,
that the
legislature,
having unlimited power to fix
the period of corporate existence, may extend such period without regard to the
time when a pa1·ticular corporation
was
organized. Keetch v. Cordner, 90 U. 423,
426, 62 P. 2d 273, 108 A. L. R. 52.
7.

8.

Board of directors.
Provision
in articles
of incorporation
that new board of directors should organize within 30 days after their election is
merely directory.
Jones v Bonanza Min.
& Mill. Co., 32 U. 440, 91 P. 273.
Quorum of board of directors must act
as unit when discharging
or when authorizing anyone to execute corporate powers.
Lochwitz v. Pine Tree Min. & Mill. Co.,
37 U. 349, 108 P. 1128.

9.

Liability of stockholders for corporate
debts.
Subdivisions
(10) and (11) of 16-2-5
have been applied in action by judgment
creditor
to recover from stockholder
in
mmmg
corporation,
where
subscription
was paid for by conveyance
of mining
claims. Befo1·e stockholder
can be held
liable actual fraud must be alleged and
proved; the complaint must charge that incorporators did not act in good faith, and
this must be proved. Tintic Indian Chief
Min. & Mill. Co. v. Clyde, 79 U. 337, 10
P. 2d 932.
When the articles of incorporation
provide that stockholders
of company shall
not be liable for the corporate debts, the
owner of full paid stock of such corpora•
tion is not liable for an unpaid assessment.
The only means of enfo1·cing the assessment is by a sale of the stock or so much
thereof as may be necessary to pay the
assessment.
Such a provision is usually
contained in the articles of incorporation
of mining companies.
Andrews v. Chase,
89 U. 51, 58, 49 P. 2d 938, rehearing denied
89 U. 73, 57 P. 2d 702.
10.

Action by creditor against stockholder.
A cre.ditor of a corporation
may not
bring an action directly against a stockholder without the latter's consent to 1·ecover upon a corporate debt. The prope1·ty
of the stockholder is not liable for corporate debts.
Of course if stockholder
is
indebted to corporation,
creditor may sue
it and garnishee
stockholder.
Dotson v.
Hoggan, 44 U. 295, 140 P. 128, applying
Comp. Laws 1907, § 315, subd. 11.
11. Enforcement of subscription contract.
A stockholder,
when sued by the company to recover
unpaid
subscriptions,
cannot set up inegularities
and informalities in the company's organization if
he has, by his subsequent
acts, waived
them. Clay Co. v. Harvey, 9 U. 497, 505,
35 P. 510.
1.2. Compensation for preparing articles.
The right of promoters to be compensated for preparing
articles of incorporation is governed by the general rules
applicable in such cases. Tanner v. Sinaloa Land & Fruit Co., 43 U. 14, 134 P.
586, Ann. Cas. 1916C, 100.
13. De facto and de jure corporations.
Under circumstances,
held that corporation, whose legal existence was attacked
by stockholders, had at least de facto, if
not de jure, existence. Marsh v. Mathias,
19 U. 350, 56 P. 1074.
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14. Preferences.
Former analogous state statute, even if
applicable to corporation organized under
territorial
laws, did not affect power of

such corporation,
on its
make preferences
among
Weyeth Hardware & Mfg.
Spencer-Bateman
Co., 15 U.

16-10-51
insolvency,
to
its creditors.
Co. v. JamesllO, 47 P. 604.

16-10-50. Filing of articles of incorporation-Issuance of cert.ificate of
incorporation.-Duplicate originals of the articles of incorporation shall
be delivered to the secretary of state. If the secretary of state finds that
the articles of incorporation conform to law, he shall, when all fees have
been paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of incorporation to which he shall affix the
other duplicate original.
The certificate of incorporation, together with the duplicate original of
the articles of incorporation affixed thereto by the secretary of state, shall
be returned to the incorporators or their representative.
History:

L. 1961, ch. 28,

~

50.

Cross-References.
Banking corporations,
approval of articles by bank commissioner, 7-1-26.
DECISIONS

Filing of articles required, Const. Art.
XII, § 9.
Insurance
companies, filing articles of
incorporation,
31-6-6.
Water users' association, fees for recording articles of incorporation,
17-21-24.

UNDER

1. Filing articles.
Requirement that articles be filed with
secretary of state is mandatory.
Jackson
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v. Crown Point Min. Co., 21 U. 1, 59 P.
238, 81 Am. St. Rep. 651.

16-10-51. Effect of issuance of certificate of incorporation.-Upon the
issuance of the certificate of incorporation, the corporate existence shall
begin, and such certificate of incorporation shall be conclusive evidence
that all conditions precedent required to be performed by the incorporators
have been complied with and that the corporation has been incorporated
under this act, except as against this state in a proceeding to cancel or
revoke the certificate of incorporation or for involuntary dissolution of
the corporation.
History:

L. 1961, ch. 28, § 51.

Cross-Reference.
Pleading
or proving
Rules of Civil Procedure,

Failure to file certificate in organizing
a corporation
as affecting corporate existence, 22 A. L. R. 376, 37 A. L. R. 1319.
Foreign
corporation,
applicability
of
statute precluding defense of want of legal
organization, 73 A. L. R. 1202.
Validity
of corporate
organization
as
affected by violation of constitutional
or
statutory provision precluding issuance of
co1·porate stock in consideration of promissory note, 78 A. L. R. 2d 877.

legal existence,
Rule 9(a).

Collateral References.
CorporationsP32(7),
35.
18 C.J.S. Corporations §§ 76, 77.
13 Am. Jur., Corporations §§ 60-62.

DECISIONS

UNDER

1. Corporate existence.
The corporation does not come into existence until the articles of incorporation
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are filed with secretary of state. During
period of time between signing of articles
and filing thereof with secretary of state,
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company is liable as partnership
but not
as a corporation,
for business transacted

by it and in its name. Union Pac. R. Co. v.
Blair, 49 U. 38, 51, 156 P. 948.

16-10-52. Requirement before commencing business.-A
corporation
shall not transact any business or incur any indebtedness, except such as
shall be incidental to its organization or to obtaining subscriptions to or
payment for its shares, until there has been paid in for the issuance of
shares consideration of the value of at least one thousand dollars.
History: L. 1961, ch. 28, § 52.
Cross-Reference.
Liability of directors for part
not received, 16-10-44(e).

of $1,000

Collateral References.
Corporationse;::,16.
18 C.J.S. Corporations § 66.
Capital stock, 13 Am. Jur. 296, Corporations § 171 et seq.
Assumption of payment or guaranty of
corporation's indebtedness as consideration
for transfer of its stock, 103 A. L. R. 1417.
Bankruptcy or insolvency of corporation
as affecting its executory contract for the
sale of its own stock, 46 A. L. R. 1172.
Binding effect of subscription
to stock
in corporation to be formed, 61 A. L. R.
1463.
Enforcement
during liquidation
or receivership, of unpaid stock subscriptions
to equalize loss among stockholders,
35
A. L. R. 493.
Extrinsic
agreement
absolving one, in
whole or part, from liability on subscription to corporate stock, validity and effect
of, 81 A. L. R. 198.
Failure
to comply with statutory
requirement of payment at the time of subscribing upon validity of subscription,
6
A. L. R. 1116.
Fraud inducing the purchase of corporate securities, measure of damages for,
57 A. L. R. 1142, 108 A. L. R. 1060.
DECISIONS

UNDER

Construction and application.
The provision in section 16-2-6 "that at
least ten per cent of the capital stock
subscribed by each stockholder"
must be
paid in before the corporation is authorized to commence business, is a condition
imposed for the protection
of the company's creditors, and was not intended for
the benefit of the subscribers to the stock;
accordingly,
a subscriber
for corporate
stock cannot avail himself of such a defense. Utah Hotel Co. v. Madsen, 43 U.
285., 291, 134 P. 577.
1.

2.

Inadequate
capitalization
as factor in
disregarding corporate entity of subsidiary
corporation, 63 A. L. R. 2d 1055.
Insolvency
of corporation
as barring
stockholders'
right to rescind subscription
on ground of fraud, 41 A. L. R. 674, 46
A. L. R. 484.
Liability
on stock subscription
as affected by reorganization,
consolidation, or
merger of corporation, 45 A. L. R. 1031,
89 A. L. R. 770.
Liability
under trust-fund
doctrine of
subscribers
to stock of corporation
the
charter of which has been canceled for
reasons other than insolvency, 71 A. L. R.
103, 90 A. L. R. 1350.
Misstatements
by officer or employee to
induce or influence purchase of stock, responsibility of corporation for, 66 A. L. R.
1450.
Notice of withdrawal of subscription to
stock in projected
corporation,
necessity
and sufficiency of, 71 A. L. R. 1345.
Promoter's duty to account for proceeds
of sale of stock issued to him, 43 A. L. R.
1363.
Right of stockholder not a director, officer, or employee of the corporation
to
compensation for services in selling stock
or corporate property in absence of express contract, 3 A. L. R. 778.
Seller's breach of agreement to repurchase at selling price, measure of recovery
by buyer, 50 A. L. R. 325.

Private agreements.
Section 16-2-6 does not prevent any number of individuals
from entering into a
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sufficiently
specific agreement
whereby
they agree among themselves
that, in
case a certain corporation
is organized,
each of them will become a stockholder
therein,
and will take and pay for a
specified amount of the capital stock to
be issued when corporation is organized.
They need not sign the articles, or incorporate agreement therein. Utah Hotel
Co. v. Madsen, 43 U. 285, 134 P. 577.
3.

Promissory notes in payment for stock.
Subscribers
giving promissory notes in
payment for stock are liable on such notes
negotiated to a holder in due course, after
being used by directors, with approval of
stock subscribers,
as part payment on
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purchase of plant to be operated
by
company, notwithstanding
purchase was
not completed for financial reasons and
company never functioned,
being total
loss to subscribers.
National Bank of the
Republic v. Beckstead, 68 U. 421, 250 P.
1033.

16-10-54

4.

Unauthorized
stock subscriptions.
Fact that unauthorized
persons solicited and obtained some stock subscriptions where all were conditioned on obtaining a certain number, did not vitiate
entire transaction
where more than minimum number of subscriptions were validly
obtained. National Bank of the Republic
v. Beckstead, 68 U. 421, 250 P. 1033.

16-10-53. Organization meeting of directo:rs.-After the issuance of
the certificate of incorporation an organization meeting of the board of
directors named in the articles of incorporation
shall be held, either
within or without this state, at the call of a majority of the incorporators,
for the purpose of adopting bylaws, electing officers and the transaction of
such other business as may come before the meeting. The incorporators
calling the meeting shall give at least three days' notice thereof by mail
to each director so named, which notice shall state the time and place of
the meeting.
History: L. 1961, ch. 28, § 53.

Cross-Reference.
Fraud in organization,

penalty,

76-13-2.

16-10-54. Right to amend articles of incorporation.-A corporation may
amend its articles of incorporation, from time to time, in any and as many
respects as may be desired, so long as its articles of incorporation as
amended contain only such provisions as might lawfully be contained in
original articles of incorporation at the time of making such amendment,
and, if a change in shares or the rights of shareholders, or an exchange,
reclassification or cancellation of shares or rights of shareholders is to be
made, such provisions as may be necessary to effect such change, exchange,
reclassification or cancellation.
In particular, and without limitation upon such general power of amendment, a corporation may amend its articles of incorporation, from time to
time so as:
(a) To change its corporate name.
(b) To change its period of duration.
( c) T'o change, enlarge or diminish its corporate purposes.
(d) To increase or decrease the aggregate number of shares, or shares
of any class, which the corporation has authority to issue.
( e) To increase or decrease the par value of the authorized shares
of any class having a par value, whether issued or unissued.
(£) To exchange, classify, reclassify or cancel all or any part of its
shares, whether issued or unissued.
(g) To change the designation of all or any part of its shares, whether
issued or unissued, and to change the preferences, limitations, and the
relative rights in respect of all or any part of its shares whether issued
or unissued.
(h) To change shares having a par value, whether issued or unissued,
into the same or a different number of shares without par value, and to
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change shares without par value, whether issued or unissued, into
the same or a different number of shares having a par value.
(i) To change the shares of any class, whether issued or unissued, and
whether with or without par value, into a different number of shares of
the same class or into the same or a different number of shares, either
with or without par value, of other classes.
(j) To create new classes of shares having rights and preferences
either prior and superior or subordinate and inferior to the shares of any
class then authorized, whether issued or unissued.
(k) To cancel or otherwise affect the right of the holders of the shares
of any class to receive dividends which have accrued but have not been
declared.
(1) To divide any preferred or special class of shares, whether issued
or unissued, into series and fix and determine the designations of such
series and the variations in the relative rights and preferences as between
the shares of such series.
(m) To authorize the board of directors to establish, out of authorized
but unissued shares, series of any preferred or special class of shares and
fix and determine the relative rights and preferences of the shares of any
series so established.
(n) T'o authorize the board of directors to fix and determine the relative rights and preferences of the authorized but unissued shares of series
theretofore established in respect of which either the relative rights and
preferences have not been fixed and determined or the relative rights and
preferences theretofore fixed and determined are to be changed.
( o) To revoke, diminish, or enlarge the authority of the board of directors to establish series out of authorized but unissued shares of any
preferred or special class and fix and determine the relative rights and
preferences of the shares of any series so established.
(p) To limit, deny or grant to shareholders of any class the preemptive right to acquire additional shares of the corporation, whether
then or thereafter authorized.
History:

Power of corporation
to amend its
charter in respect of character or kind of
business, 111 A. L. R. 1525.
Reduction of capital stock and distribution of capital assets upon reduction, 44
A. L. R. 11, 35 A. L. R. 2d 1149.

L. 1961, ch. 28, § 54.

Cross-Reference.
Legislature
may not
Const. Art. XII, § 3.

extend

charter,

Collateral References.
Corporations(s:;:)18.
18 C.J.S. Corporations § 56.
Acceptance of amendment, 13 Am. Jur.
231, Corporations § 87 et seq.
Extension or renewal of period
porate existence, 108 A. L. R. 59.
DECISIONS

Law Review.
Power of Equity Court to Reform Articles of Incorporation,
1 Iowa Law Bulletin 94, case note, Casper v. Kalt Zimmers Mfg. Co., 159 Wis. 517, 149 N. W. 754.

of cor-

UNDER

In general.
The law affecting right to amend articles of agreement
of a corporation
has
not been materially
changed since 1880.
1.

FORMER

LAW

Keetch v. Cordner, 90 U. 423, 427, 62 P.
2d 273, 108 A. L. R. 52.
Constitutional
and statutory provisions
authorizing amendments of articles of in-
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corporation do not only pertain as to the
relationship
between state and corporation, but pertain to rights between corporation and its stockholders.
Cowan v.
Salt Lake Hardware Co., 118 U. 300, 221 P.
2d 625.

2. Amendments where articles do not so
provide.
In view of section 16-2-45, corporation
had right to amend its articles to make
callable, certain noncallable shares of preferred stock, where amendment
was approved by vote representing
more than
two-thirds of its outstanding
stock, notwithstanding
that articles did not contain
an express provision
authorizing
amendments. Cowan v. Salt Lake Hardware Co.,
118 U. 300, 221 P. 2d 625.
3. In what "respect" amendable.
Period of existence
of a corporation
may be extended by amendment
of articles of incorporation.
Keetch v. Cordner,
90 U. 423, 62 P. 2d 273, 108 A. L. R. 52.
Laws in force at time of extension
of corporate life form a part of the articles of incorporation
from such time forward. Fower v. Provo Bench Canal &
Irr. Co., 99 U. 267, 101 P. 2d 375.
Changing original purpose of company.
Under section 16-2-45, majority
stockholders of corporation
cannot amend articles of incorporation
so as to make fully
paid stock assessable when original articles
provided that such stock be nonassessable.
Garey v. St. Joe Min. Co., 32 U. 497, 91
P. 369, 12 L. R. A. (N. S.) 554.
Whether or not amendment
of articles
alters original purpose of corporation
depends upon the particular
facts of each
case. Fower v. Provo Bench Canal & Irr.
Co., 99 U. 267, 101 P. 2d 375.
Where original purpose of corporation
was to "convey water from Provo River
to Provo Bench and lands adjacent thereto and to regulate and control the same
for purpose of irrigation,"
amendment
of
articles enabling it to secure water from
new reclamation
project
was consistent
with original purpose, and did not constitute a change thereof.
Fower v. Provo
Bench Canal & Irr. Co., 99 U. 267, 101 P. 2d
375.

4.

5. Stock representation
at voting.
Where articles
of incorporation
declared stock assessable
to some extent
and for certain purposes, and then expressly conferred upon majority of stockholders the authority
to amend articles
in any respect, it was held that majority
of outstanding capital stock had right to
amend articles, so as to authorize assess-
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ment on full-paid capital stock. Nelson v.
Keith-O'Brien
Co., 32 U. 396, 91 P. 30.
Under section 16-2-45, a majority vote
of outstanding
stock may amend articles
to authorize an issue of preferred
stock,
which shall take precedence
in rights
over prior issued preferred
stock, and to
divide the whole stock into classes, with
such preferential
rights. This invades no
constitutional
right
of other preferred
stockholders.
Salt Lake Autumobile Co. v.
Keith-O'Brien
Co., 45 U. 218, 143 P. 1015.
Corporation was entitled to vote entire
block of stock held by it in another company seeking to amend its articles,
as
against contention that action was authorized by vote of less than half of outstanding
shares.
Fower v. Provo Bench
Canal & Irr. Co., 99 U. 267, 101 P. 2d 375.

6.

Personal and individual liability of
stockholders.
The intention
of the last proviso of
section 16-2-45 was to prohibit
the collection of assessments against stockholders
personally or individually,
and was not to
prevent
amendments
of the articles
of
incorporation
to provide for a levy of
assessment
against the stock owned by
the stockholder,
since "personal
or individual
liability"
refers
to a liability
which is personal, and which may be enforced by an 01·dinary action against the
individual
in which a judgment may be
obtained
and satisfied out of any nonexempt property
which such individual
may own. Weede v. Emma Copper Co.,
58 U. 524, 531, 200 P. 517, applying last
proviso of section 16-2-45 which is identical with proviso in Comp. Laws 1917.
Majority
of issued
and outstanding
stock of corporation
may change articles
of incorporation,
so as to make unassessable stock assessable, provided no attempt is made, in making such amendment, to change the personal or individual
liability of stockholder.
Weede v. Emma
Copper Co., 58 U. 524, 200 P. 517.
7.

Effect on right of company to make
preferences.
Former analogous
state statute,
even
if applicable
to corporation
organized
under
territorial
laws, did not affect
power of such corporation,
on its insolvency, to make preferences
among its
creditors. Weyeth Hardware & Mfg. Co. v.
James-Spencer-Bateman
Co., 15 U. 110,
47 P. 604.
8.

Construction.
The charter of a corporation which authorized the selling and leasing of real
estate and the occupying of real estate
and the raising and dealing in livestock
was broad enough to permit the grazing
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of livestock of the members in proportion to their interests.
Summit Range &
Livestock Co. v. Rees, 1 U. (2d) 195, 265
P. 2d 381, 383.

9.

Making nonassessable stock assessable.
Nonassessable
stock, by proper amendment of the articles of incorporation,
can
be made assessable. Fenton v. Peery Land
& Livestock
Co., 3 U. (2d) 156, 280 P.
2d 452.

16-10-55. Procedure to amend articles of incorporation.-Amendments
to articles of incorporation shall be made in the following manner:
(a) The board of directors of its own volition shall adopt a resolution
setting forth the proposed amendment and directing that it be submitted
to a vote at a meeting of shareholders, which may be either an annual or
special meeting or,
(b) The board of directors shall, upon the written request of the holders of not less than ten per cent of the shares entitled to vote upon the
proposed amendment, or such lesser number as may be provided by the
articles of incorporation, adopt a resolution setting forth the proposed
amendment and directing that it be submitted to a vote at a meeting of
shareholders, which may be either an annual or special meeting. If the
resolution adopted by the board of directors is pursuant to the written
request of the requisite number of shareholders it shall so recite. The board
of directors may adopt a resolution recommending the adoption or rejection
of the proposed amendment.
(c) Written or printed notice setting forth [the] proposed amendment
or a summary of the changes to be effected thereby, and any recommendations of the board of directors for adoption or rejection of the proposed
amendment, shall be given to each shareholder of record entitled to vote
thereon within the time and in the manner provided in this act for the
giving of notice of meetings of shareholders. If the meeting be an annual
meeting, the proposed amendment or such summary may be included in
the notice of such annual meeting.
( d) At such meeting a vote of the shareholders entitled to vote thereon
shall be taken on the proposed amendment. Unless the articles of incorporation require the affirmative vote of a larger number of shares, the proposed
amendment shall be adopted upon receiving the affirmative vote of the
holders of at least a majority of the shares entitled to vote thereon, unless
any class of shares is entitled to vote thereon as a class, in which event
the proposed amendment shall be adopted upon receiving the affirmative
vote of the holders of at least a majority of the shares of each class of shares
entitled to vote thereon as a class and of the total shares entitled to vote
thereon.
Any number of amendments may be submitted to the shareholders, and
voted upon by them, at one meeting.
History:

L. 1961, ch. 28, § 55.

DECISIONS
1.

Notice of meeting.
Where no question was raised

Compiler's Note.
The bracketed word "the" was inserted
by the compiler.
UNDER
on ap-

FORMER

LAW

peal as to sufficiency of notice of meeting, it would be presumed to have been

482

16-10-57

BUSINESS CORPORATION ACT
given in compliance with section 16-2-46.
Fower v. Provo Bench Canal & Irr. Co., 99
U. 267, 101 P. 2d 375.
2.

Sufficiency of authorization.
Amendment
of articles
of irrigation
company to secure additional
water supply was sufficiently authorized
by vote
of majority of stockholders,
although individual stockholders
might claim that
additional water was not needed. Fower

v. Provo Bench Canal
267, 101 P. 2d 375.

& Irr.

Co., 99 U.

Filing amendment.
Failure to file with secretary
of state
amendment
which is not fundamental,
such as amendment
increasing
number
of directors, is not basis for direct proceeding by state to forfeit corporation's
charter. Jackson v. Crown Point Min. Co.,
21 U. 1, 59 P. 238, 81 Am. St. Rep. 651.
3.

16-10-56. Class voting on amendments.-The holders of the outstanding shares of a class shall be entitled to vote as a class upon a proposed
amendment, whether or not entitled to vote thereon by the provisions of
the articles of incorporation, if the amendment would:
(a) Increase or decrease the aggregate number of authorized shares
of such class.
(b) Increase or decrease the par value of the shares of such class.
( c) Effect an exchange, reclassification or cancellation of all or part
of the shares of such class.
( d) Effect an exchange, or create a right of exchange, of all or any
part or [of] the shares of another class into the shares of such class.
( e) Change the designations, preferences, limitations or relative rights
of the shares of such class.
(f) Change the shares of such class, whether with or without par
value, into the same or a different number of shares, either with or without
par value, of the same class or another class or classes.
(g) Create a new class of shares having rights and preferences prior
and superior to the shares of such class, or increase the rights and preferences of any class having rights and preferences prior or superior to the
shares of such class.
(h) In the case of a preferred or special class of shares, divide the
shares of such class into series and fix and determine the designation of
such series and the variations in the relative rights and preferences between the shares of such series or authorize the board of directors to do so.
(i) Limit or deny the existing pre-emptive rights of the shares of
such class.
(j) Cancel or otherwise affect dividends on the shares of such class
which have accrued but have not been declared.
History:

L. 1961, ch. 28, § 56.

Compiler's Note.
The bracketed
by the compiler_

word "of"

was inserted

16-10-57. Articles of amendment.-The
articles of amendment shall be
executed in duplicate by the corporation by its president or vice-president
and by its secretary or an assistant secretary, and verified by one of the
officers signing such articles, and shall set forth :
(a) The name of the corporation.
(b) The amendment so adopted.
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( c) The date of the adoption of the amendment by the shareholders.
( d) The number of shares outstanding, and the number of shares
entitled to vote thereon, and if the shares of any class are entitled to vote
thereon of each such class.
( e) The number of shares voted for and against such amendment, respectively, and, if the shares of any class are entitled to vote thereon a;
a class, the number of shares of each such class voted for and against such
amendment, respectively.
(f) If such amendment provides for an exchange, reclassification or
cancellation of issued shares, and if the manner in which the same shall
be effected is not set forth in the amendment, then a statoment of the
manner in which the same shall be effected.
(g) If such amendment effects a change in the amount of stated
capital, then a statement of the manner in which the same is effected and
a statement, expressed in dollars, of the amount of stated capital as
changed by such amendment.
History:

L. 1961, ch. 28, § 57.

Compiler's Note.
The wording in subd. (d) is set forth
above as it appeared in the act. The compiler has determined that the subdivision
should read as follows: "The number of

shares outstanding,
and the number of
shares entitled to vote thereon, and if the
shares of any class are entitled to vote
thereon as a class, the designation
and
number of outstanding
shares entitled to
vote thereon of each such class."

16-10-58. Filing articles of amendment-Issuance·

of certificate of

amendment.-Duplicate
originals of the articles of amendment shall be
delivered to the secretary of state. If the secretary of state finds that the
articles of amendment conform to law, he shall, when all fees have been
paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of amendment to which he shall affix the other
duplicate original.
The certificate of amendment, together with the duplicate original of
the articles of amendment affixed thereto by the secretary of state, shall
be returned to the corporation or its representative.
History:

L. 1961, ch. 28, § 58.

16-10-59. Effect of ce·rtificate of amendment.-Upon the issuance of the
certificate of amendment by the secretary of state, the amendment shall
become effective and the articles of incorporation shall be deemed to be
amended accordingly.
No amendment shall affect any existing cause of action in favor of or
against such corporation, or any pending suit to which such corporation
shall be a party, or the existing rights of persons other than shareholders;
and, in the event the corporate name shall be changed by amendment, no
suit brought by or against such corporation under its former name shall
abate for that reason.
History:

L. 1961, ch. 28, § 59.
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16-10-60. Revision of articles of incorporation by amendment-Filing
articles of amendment-Issuance and effect of issuance of certificate of
re,vision.-An amendment to the articles of incorporation shall be considered
a revision of the articles of incorporation and shall supersede the existing
articles of incorporation as theretofore amended (a) if the amendment
is set forth in its entirety in the notice to shareholders entitled to vote on
such amendment and (b) if the amendment contains the following prov1s10ns:
(1) 'I.'he name of the corporation.
(2) 'fhe period of its duration.
(3) The purpose or purposes which the corporation is authorized to
pursue.
( 4) The aggregate number of shares which the corporation has authority to issue; if such shares consist of one class only, the par value of
each of such shares, or a statement that all of such shares are without
par value; or, if such shares are divided into classes, the number of shares
of each class, and a statement of the par value of the shares of each such
class or that such shares are without par value.
(5), If the shares are divided into classes, the designation of each class
and a statement of the preference, limitations and relative rights in respect
of the shares of each class.
( 6) If the shares of any preferred or special class are issuable in series,
the designation of each series and a statement of the variations in the
relative rights and preferences as between series in so far as the same have
been fixed, and a statement of any authority vested in the board of directors
to establish series and fix and determine the variations in the relative rights
and preferences as between series.
(7) Any provision limiting or denying to shareholders the pre-emptive
right to acquire additional shares of the corporation.
(8) Any provisions, not inconsistent with law, for the regulation of the
internal affairs of the corporation, including any provision restricting the
transfer of shares and any provision which under this act is required
or permitted to be set forth in the bylaws.
(9) A statement that the revised articles of incorporation supersede
the original articles of incorporation and all amendments thereto.
If the secretary of state finds that an amendment revises the articles
of incorporation in accordance with this section and otherwise conforms
to law, he shall, when all fees have been paid as in this act prescribed:
(1) Endorse on each of the duplicate originals of the articles of amendment the word "filed," and the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of revision to which he shall affix the other
duplicate original.
The certificate of revision, together with the duplicate original of the
revision of the articles of incorporation affixed thereto by the secretary of
state, shall be returned to the corporation or its representative.
Upon the issuance of the certificate of revision, the revised articles of
incorporation shall become effective and shall supersede the original or
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previously revised articles of incorporation as theretofore amended. [No revision J made as a result of the adoption of revised articles of incorporation
shall effect any existing cause of action in favor of or against such corporation, or any pending suit to which such corporation shall be a party, or the
existing rights of persons other than shareholders, and, in the event the
corporate name shall be changed by such revised articles of incorporation,
no suit brought by or against such corporation under its former name shall
abate for that reason.
History: L. 1961, ch. 28, § 60.
Compiler's Note.
The period after

"amended"

bracketed
wo1·ds "No
serted by the compiler.
and

revision"

were

in-

the

16-10-61. Restated articles of incorporation-Filing-Issuance
and effect
of issuance of certificate of restatement.-.A domestic corporation may at
any time restate its articles of incorporation as theretofore amended in the
following manner :
(a) The board of directors shall adopt a resolution setting forth the
proposed restated articles of incorporation
and stating that the same
correctly set forth without change the corresponding provisions of the
articles of incorporation as theretofore amended.
(b) Upon the adoption of such a resolution, the restated articles of
incorporation shall be executed in duplicate by the corporation by its
president or a vice-president and by its secretary or assistant secretary.
Duplicate originals of the restated articles of incorporation shall be
delivered to the secretary of state. If the secretary of state finds that
such restated articles of incorporation set forth without charge [change]
the articles of incorporation as theretofore amended, he shall, when all fees
have been paid as in this act prescribed:
(a) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(b) File one of such duplicate originals in his office.
(c) Issue a certificate of restatement to which he shall affix the other
duplicate original.
The certificate of restatement, together with the duplicate original of
the restated articles of incorporation affixed thereto by the secretary of
state, shall be returned to the corporation or its representative.
Upon the issuance of a certificate of restatement, the restated articles
of incorporation shall become effective and may be used for all purposes as
the equivalent of the articles of incorporation and all amendments thereto.
History:

L. 1961, ch. 28, § 61.

Compiler's Note.
'l'he bracketed
word
serted by the compiler.

"change"

was in-

16-10-62. Amendment of articles in reorganization-Purposes-Procedure.-( 1) Whenever a plan of reorganization of a corporation has been
confirmed by decree or order of a court of competent jurisdiction in proceedings for the reorganization of such corporation, pursuant to the provisions of any applicable statute of the United States relating to reorganizations of corporations, the articles of incorporation of the corporation may
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be amended, in the manner provided in this section, in as many respects as
may be necessary to carry out the plan and put it into effect, so long as the
articles of incorporation as amended contain only such provisions as might
be lawfully contained in original articles of incorporation at the time of
making such amendment.
(2) In particular and without limitation upon such general power of
amendment, the articles of incorporation may be amended for such purpose
so as to:
(a) Change the corporate name, period of duration or corporate
purposes of the corporation;
(b) Repeal, alter or amend the bylaws of the corporation;
( c) Change the aggregate number of shares, or shares of any class,
which the corporation has authority to issue;
( d) Change the preferences, limitations and relative rights in respect
of all or any part of the shares of the corporation, and classify, reclassify
or cancel all or any part thereof, whether issued or unissued;
( e) Authorize the issuance of bonds, debentures or other obligations
of the corporation, whether or not convertible into shares of any class or
bearing warrants or other evidences of optional rights to purchase or
subscribe for shares of any class, and fix the terms and conditions thereof;
and
(f) Constitute or reconstitute and classify or reclassify the board of
directors of the corporation, and appoint directors and officers in place of
or in addition to all or any of the directors or officers then in office.
(3) Amendments to the articles of incorporation
pursuant to this
section shall be made in the following manner:
(a) Articles of amendment approved by decree or order of such court
shall be executed and verified in duplicate by such person or persons as
the court shall designate or appoint for the purpose, and shall set forth
the name of the corporation, the amendments of the articles of incorporation
approved by the court, the date of the decree or order approving the
articles of amendment, the title of the proceedings in which the decree or
order was entered, and a statement that such decree or order was entered
by a court having jurisdiction of the proceedings for the organization of the
corporation pursuant to the provisions of an applicable statute of the
United States.
(b) Duplicate originals of the articles of amendment shall be delivered
to the secretary of state. If the secretary of state finds that the articles
of amendment conform to law, he shall, when all fees have been paid as
in this act prescribed :
(i) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of amendment to which he shall affix the other
duplicate original.
The certificate of amendment, together with the duplicate original of the
articles of amendment affixed thereto by the secretary of state shall be
returned to the corporation or its representative.
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Upon the issuance of the certificate of amendment by the secretary of
state, the amendment shall become effective and the articles of incorporation
shall be deemed to be amended accordingly, without any action thereon
by the directors or shareholders of the corporation and with the same
effect as if the amendments had been adopted by unanimous action of the
directors and shareholders of the corporation.
History: L. 1961, ch. 28, § 62.

16-10-63. Restriction on redemption or purchase of redeemable shares.
-No redemption or purchase of redeemable shares shall be made by a
corporation when it is insolvent or when such redemption or purchase
would render it insolvent, or which would reduce the net assets below the
aggregate amount payable to the holders of shares having prior or equal
rights to the assets of the corporation upon involuntary dissolution.
History:

L. 1961, ch. 28, § 63.
DECISIONS

UNDER

In general.
Section 16-2-16, cited in Summit Range
& Livestock Co. v. Rees, 1 U. (2d) 195,
265 P. 2d 381, 383.
1.

2.

Impairment of assets.
A corporation
can, purchase
its own
stock, under subd. (f) of section 16-2-16, if
the use of the funds or property of the
corporation
for the purpose would not
cause the impairment of that portion of its
assets acquired
as consideration
for its
shares. Shumaker v. Utex Exploration
Co.,
157 F. Supp. 68, 74.
Where a corporation president's promise
that stock purchased would be resold for
the purchaser at a designated increase in
price could be interpreted
as a contract

FORMER

LAW

to purchase the corporation's
own stock
and there was substantial
evidence that
the action would not impair the assets
acquired as consideration
for sale of the
shares, such 1·epurchases would be exempt
from the interdiction
against a corporation's purchase of its own shares under
subdivision (f) of section 16-2-16. White v.
Western Empire Life Ins. Co., 11 U. (2d)
227, 357 P. 2d 483, 484.

3.

Intent of statute.
Subdivision
(f) of section 16-2-16 was
designed primarily as a protection to creditors
and not to preclude
agreements
between stockholders
merely because they
might involve other abuses. Shumaker v.
Utex Exploration
Co., 157 F. Supp. 68, 77.

16-10-64. Cancellation of redeemable shares by redemption or purchase.
-When redeemable shares of a corporation are redeemed or purchased by
the corporation, the redemption or purchase shall effect a cancellation of
such shares, and a statement of cancellation shall be filed as provided in this
section. Thereupon such shares shall be restored to the status of authorized
but unissued shares, unless the articles of incorporation provide that such
shares when redeemed or purchased shall not be reissued, in which case
the filing of the statement of cancellation shall constitute an amendment
to the articles of incorporation and shall reduce the number of shares of
the class so canceled.
The statement of cancellation shall be executed in duplicate by the
corporation by its president or a vice-president and by its secretary or an
assistant secretary, and verified by one of the officers signing such statement,
and shall set forth :
(a) The name of the corporation.
(b) The number of redeemable shares canceled through redemption
or purchase, itemized by classes and series.
( c) The aggregate number of issued shares, itemized by classes and
series, after giving effect to such cancellation.
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( d) The amount, expressed in dollars, of the stated capital of the
corporation after giving effect to such cancellation.
( e) If the articles of incorporation provide that the canceled shares
shall not be reissued, then the number of shares which the corporation has
authority to issue, itemized by classes and series, after giving effect to
such cancellation.
Duplicate originals of such statement shall be delivered to the secretary
of state. If the secretary of state finds that such statement conforms to
law, he shall, when all fees have been paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word ":filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Return the other duplicate original to the corporation or its
representative.
Upon the filing of such statement of cancellation, the stated capital of
the corporation shall be deemed to be reduced by that part of the stated
capital which was, at the time of such cancellation, represented by the
shares so canceled.
Nothing contained in this section shall be construed to forbid a cancellation of shares or a reduction of stated capital in any other manner per• mitted by this act.
History: L. 1961, ch. 28, § 64.

16-10-65. Cancellation of other rea,cquired shares.-A corporation may
at any time, by resolution of its board of directors, cancel all or any part of
the shares of the corporation of any class reacquired by it, other than
redeemable shares redeemed or purchased, and in such event a statement
of cancellation shall be filed as provided in this section.
The statement of cancellation shall be executed in duplicate by the
corporation by its president or a vice-president and by its secretary or an
assistant secretary, and verified by one of the officers signing such statement, and shall set forth :
(a) The name of the corporation.
(b) The number of reacquired shares canceled by resolution duly
adopted by the board of directors, itemized by classes and series, and the
date of its adoption.
( c) The aggregate number of issued shares, itemized by classes and
series, after giving effect to such cancellation.
(d) The amount, expressed in dollars, of the stated capital of the
corporation after giving effect to such cancellation.
Duplicate originals of such statement shall be delivered to the secretary
of state. If the secretary of state finds that such statement conforms to
law, he shall, when all fees have been paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Return the other duplicate original to the corporation or its
representative.
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Upon the :filing of such statement of cancellation, the stated capital of
the corporation shall be deemed to be reduced by that part of the stated
capital which was, at the time of such cancellation, represented by the
shares so canceled, and the shares so canceled shall be restored to the
status of authorized but unissued shares.
Nothing contained in this section shall be construed to forbid a cancellation of shares or a reduction of stated capital in any other manner permitted
by this act.
History:

L. 1961, ch. 28, § 65.

ARTICLE
MERGER,
Section

16-10-66.
16-10-67.
16-10-68.
16-10-69.
16-10-70.
16-10-71.
16-10-72.
16-10-73.
16-10-74.
16-10-75.
16-10-76.

CONSOLIDATION

2

AND SALE OF ASSETS

Procedure for merger.
Procedure for consolidation.
Approval of plan by shareholders.
Articles of merger or consolidation.
Merger of subsidiary corporation.
Effect of merger or consolidation.
Me1·ger or consolidation of domestic and foreign corporations.
Sale or mortgage of assets in regular course of business.
Sale or mortgage of assets other than in regular course of business,
Rights of dissenting shareholders
upon merger or consolidation
or
sale- or exchange of assets-Right
to dissent-Exception.
Rights of dissenting shareholders
upon merger or consolidation
or
sale or exchange of assets-Filing
objections-Payment
of fair
value for shares-Procedure.

16-10-66. Procedure for merger.-Any
two or more domestic corporations may merge into one of such corporations pursuant to a plan of merger
approved in the manner provided in this act.
The board of directors of each corporation shall, by resolution adopted
by each such board, approve a plan of merger setting forth:
(a) The names of the corporations proposing to merge, and the name
of the corporation into which they propose to merge, which is hereinafter
designated as the surviving corporation.
(b) The terms and conditions of the proposed merger.
(c) The manner and basis of converting the shares of each merging
corporation into shares or other securities or obligations of the surviving
corporation.
( d) A statement of any changes in the articles of incorporation of the
surviving corporation to be affected by such merger.
( e) Such other provisions with respect to the proposed merger as are
deemed necessary or desirable.
History:

L. 1961, ch. 28, § 66.

Cross-References.
Building and loan corporations,
7-7-40.
Railroads, merger in general, 56-1-5(8).
Railroads,
merger of competing
railroads, Const. Art. XII, § 13.
Utilities, 54-4-28.

Collateral References.
Corporationse::,581-591.
19 C.J.S. Corporations § 1607.
Consolidation,
merger,
reorganization,
and sale of assets, 13 Am. Jur. 1085, Corporations § 1175 et seq.
Succession to powers, privileges,
and
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1099, Corporations

Construction and effect of provision for
payment
of dissenting
stockholders
in
statutes relating to merger, consolidation,
or reorganization
of banks or other corporations, 162 A. L. R. 1237, 174 A. L. R.
960.
Liability
of corporation
for debts of
predecessor, 15 A. L. R. 1112, 149 A. L. R.
787.
Liability
on stock subscription
as affected by reorganization,
consolidation, or
merger of corporation, 45 A. L. R. 1031, 89
A. L. R. 770.
Mortgage trustee's power to bind bondholders by vote on plan for reorganization,
97 A. L. R. 365.
Necessity and sufficiency of legislative
authority
for consolidation
or merger of
religious bodies, 50 A. L. R. 118.

ACT

16-10-67

Power to require nonassenting
creditors
or bondholders to accept securities of, or
shares in, new or reorganized corporation,
28 A. L. R. 1196, 88 A. L. R. 1238.
Right of bondholder,
stockholder,
or
creditor to withdraw his claim from reorganization committee, 43 A. L. R. 1043.
Statutory
superadded liability of stockholders as affected by reorganization,
consolidation,
or merger of corporation,
89
A. L. R. 770, 154 A. L. R. 427.
Valuation of stock of dissenting stockholders, 95 A. L. R. 922.

Law Reviews.
Alternative
Remedies
of Dissenting
Shareholders:
Upsetting Mergers and Consolidations, by H. W. Ballantine and G. L.
Sterling, Jr., 27 Calif. Law Review 644.
Some Practical Aspects of a Merger, by
James J. Fuld, 60 Harvard Law Review
1092.

16-10-67. Procedure for consolidation.-.Any two or more domestic
corporations may consolidate into a new corporation pursuant to a plan
of consolidation approved in the manner provided in this act.
The board of directors of each corporation shall, by a resolution
adopted by each such board, approve a plan of consolidation setting forth:
(a) 'l'he name [s] of the corporations proposing to consolidate, and
the name of the new corporation into which they propose to consolidate,
which is hereinafter designated as the new corporation.
(b) The terms and conditions of the proposed consolidation.
( c) The manner and basis of converting the shares of each corporation
into shares or other securities or obligations of the new corporation.
( d) ·with respect to the new corporation, all of the statements required
to be set forth in articles of incorporation for corporations organized under
this act.
( e) Such other provisions with respect to the proposed consolidation as
are deemed necessary or desirable.
History: L. 1961, ch. 28, § 67.
Compiler's Note.
The bracketed letter "s" was inserted
the compiler.
Cross-Reference.
Building and loan associations,
DECISIONS

by

Law Review.
Consolidation of Corporations by Sale of
Assets and Distribution
of Shares, by
George S. Hills, 19 Calif. Law Review 349.

7-7-40.
UNDER

1. Liability of consolidated company.
Under section 16-5-1, street railroad company, sued for personal injuries, is not relieved from liability because of provision
that constituent
companies are not relieved from their respective
debts and
liabilities,
though consolidated
corpora-

FORMER

LAW

tion is made equally responsible therefor.
Thomas v. Ogden Rapid Transit Co., 47 U.
595, 155 P. 436.
The reorganized
or new corporation
is
liable for indebtedness and obligations of
companies out of which formed. Nor are
the constituent
companies necessary
or
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indispensable,
though proper, parties to action against new company. Evered v. St.
Croix Mines Corp., 75 U. 411, 417, 285 P.
1008.

2.

What constitutes "new corporation."
Under former statutes,
held that, for
pmpose
of running
of ten-year
period
within which railroad
company was re-

quired to finish its road and put it in
full operation, corporation
resulting from
consolidation
of Utah and Colorado railroad corporations
was new corporation.
Rio Grande Western Ry. Co. v. Telluride
Power & Transmission
Co., 16 U. 125, 51
P. 146, writ of error dismissed, 175 U. S.
639, 44 L. Ed. 305, 20 S. Ct. 245.

16-10-68. Approval of plan by shareholde,rs.-The board of directors
of each corporation, upon approving such plan of merger or plan of consolidation, shall, by resolution, direct that the plan be submitted to a vote at
a meeting of shareholders, which may be either an annual or a special
meeting. Written or printed notice shall be given to each shareholder of
record entitled to vote at such meeting, not less than twenty days before
such meeting, in the manner provided in this act for the giving of notice
of meetings of shareholders, and shall state the purpose of the meeting,
whether the meeting be an annual or a special meeting.
A copy or a
summary of the plan of merger or plan of consolidation, as the case may
be, shall be included in or enclosed with such notice.
At each such meeting, a vote of the shareholders shall be taken on the
proposed plan of merger or consolidation.
Each outstanding share of each
such corporation shall be entitled to vote on the proposed plan of merger
or consolidation, whether or not such share has voting rights under the
provisions of the articles of incorporation of such corporation.
The plan of
merger or consolidation shall be approved upon receiving the affirmative
vote of the holders of at least a majority of the outstanding shares of each
such corporation, unless any class of shares of any such corporation is
entitled to vote as a class thereon, in which event, as to such corporation,
the plan of merger or consolidation shall be approved upon receiving the
affirmative vote of the holders of at least a majority of the outstanding
shares of each class of shares entitled to vote as a class thereon and of the
total outstanding shares. Any class of shares of any such corporation shall
be entitled to vote as a class if the plan of merger or consolidation, as the
case may be, contains any provision which, if contained in a proposed
amendment to articles of incorporation, would entitle such class of shares
to vote as a class.
After such approval by a vote of the shareholders of each corporation,
and at any time prior to the filing of the articles of merger or consolidation,
the merger or consolidation may be abandoned pursuant to provisions therefor, if any, set forth in the plan of merger or consolidation_
History: L. 1961, ch. 28, § 68.
Collateral Reference.
Status of owners of nomegistered

stock

as "stockholders"
within
state
statute
relating to merger or consolidation or reorganization
of corporation, or sale of its
entire assets, 158 A. L. R. 983.

16-10-69. Articles of merger or consolidation.-Upon such approval,
articles of merger or articles of consolidation shall be executed in duplicate
by each corporation by its president or a vice-president and by its secretary
or an assistant secretary, and verified by one of the officers of each corporation signing such articles, and shall set forth :
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(a) The plan of merger or the plan of consolidation.
(b) As to each corporation, the number of shares outstanding, and, if
the shares of any class are entitled to vote as a class, the designation and
number of outstanding shares of each such class.
( c) As to each corporation, the number of shares voted for and
against such plan, respectively, and, if the shares of any class are entitled
to vote as a class, the number of shares of each such class voted for and
against such plan, respectively.
Duplicate originals of the articles of merger or articles of consolidation
shall be delivered to the secretary of state. If the secretary of state finds
that such articles conform to law, he shall, when all fees have been paid
as in this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of merger or a certificate of consolidation to
which he shall affix the other duplicate original.
The certificate of merger or certificate of consolidation, together with
the duplicate original of the articles of merger or articles of consolidation
affixed thereto by the secretary of state, shall be returned to the surviving
or new corporation, as the case may be, or its representative.
History:

L.' 1961, ch. 28, § 69.

16-10-70. Merger of subsidiary corporation.-Any corporation owning
at least ninety-five per cent of the outstanding shares of each class of
another corporation may merge such other corporation into itself without
approval by a vote of the shareholders of either corporation.
Its board of
directors shall, by resolution, approve a plan of merger setting forth:
(a) The name of the subsidiary corporation and the name of the
corporation owning at least ninety-five per cent of its shares, which is
hereinafter designated as the surviving corporation.
(b) The manner and basis of converting the shares of the subsidiary
corporation into shares or other securities or obligations of the surviving
corporation or the cash or other consideration to be paid or delivered upon
surrender of each share of the subsidiary corporation.
A copy of such plan of merger shall be mailed to each shareholder of
record of the subsidiary corporation.
Articles of merger shall be executed in duplicate by the surviving
corporation by its president or a vice-president and by its secretary or an
assistant secretary, and verified by one of its officers signing such articles,
and shall set forth :
(a) The plan of merger;
(b), The number of outstanding shares of each class of the subsidiary
corporation and the number of such shares of each class owned by the
surviving corporation; and
( c) The date of the mailing to shareholders of the subsidiary corporation of a copy of the plan of merger.
On or after the thirtieth day after the mailing of a copy of the plan of
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merger to shareholders of the subsidiary corporation, duplicate originals
of the articles of merger shall be delivered to the secretary of state. If
the secretary of state finds that such articles conform to law, he shall, when
all fees have been paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," the
month, date and year of the filing thereof.
(2) File one of such duplicate originals in his office;
(3) Issue a certificate of merger to which he shall affix the other
duplicate original.
The certificate of merger, together with the duplicate original of the
articles of merger affixed thereto by the secretary of state, shall be returned to the surviving corporation or its representative.
History:

L. 1961, ch. 28, § 70.

16-10-71. Effect of merger o,r consolidation.-Upon the issuance of the
certificate of merger or the certificate of consolidation by the secretary of
state, the merger or consolidation shall be effected.
·when such merger or consolidation has been effected:
(a) The several. corporations parties to the plan of merger or consolidation shall be a single corporation, which, in the case of a merger, shall
be the corporation designated in the plan of merger as the surviving
corporation, and, in the case of a consolidation, shall be the new corporation
provided for in the plan of consolidation.
(b) The separate existence of all corporations parties to the plan of
merger or consolidation, except the surviving or new corporation, shall
cease.
( c) Such surviving or new corporation shall have all the rights,
privileges, immunities and powers and shall be subject to all duties and
liabilities of a corporation organized under this act.
( d) Such surviving or new corporation shall thereupon and thereafter
possess all the rights, privileges, immunities, and franchises, as well of
a public as of a private nature, of each of the merging or consolidating
corporation[s];
and all property, real, personal and mixed, and all debts due
on whatever account, including subscriptions to shares and all other choses
in action, and all and every other interest, of or belonging to or due to
each of the corporations so merged or consolidated, shall be taken and
deemed to be transferred to and vested in such single corporation without
further act or deed; and the title to any real estate, or any interest therein,
vested in any of such corporations shall not revert or be in any way
impaired by reason of such merger or consolidation.
( e) Such surviving or new corporation shall thenceforth be responsible
and liable for all the liabilities and obligations of each of the corporations
so merged or consolidated; and any claim existing or action or proceeding
pending by or against any of such corporations may be prosecuted as if
such merger or consolidation had not taken place, or such surviving or
new corporation may be substituted in its place. Neither the right[s] of
creditors nor any liens upon the property of any such corporation shall
be impaired by such merger or consolidation.
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(f) In the case of a merger, the articles of incorporation of the surviving corporation shall be deemed to be amended to the extent, if any,
that changes in its articles of incorporation are stated in the plan of
merger; and, in the case of a consolidation, the statements set forth in the
articles of consolidation and which are required or permitted to be set
forth in the articles of incorporation of corporations organized under this
act shall be deemed to be the original articles of incorporation of the new
corporation.
(g) The net surplus of the merging or consolidating corporations which
was available for the payment of dividends immediately prior to such
merger or consolidation, to the extent that such surplus is not transferred
to stated capital or capital surplus by the issuance of shares or otherwise,
shall continue to be available for the payment of dividends by such
surviving or new corporation.
History:

L. 1961, ch. 28, § 71.

Compiler's Note.
The bracketed letter "s" was inserted
the compiler in subds. (d) and (e).

by

Collateral References.
Contract of employment, merger of corporations as justification
for termination
of, 34 A. L. R. 817, 47 A. L. R. 258, 59
A. L. R. 294.

DECISIONS

UNDER FORMER LAW

Effect of consolidation pendente lite.
Under 16-5-1 and the other sections of
Chapter
5, a corporation
consolidating
with another after the bringing
of an
action for personal injuries is not there by
1.

Merger
or consolidation
as creating
multi-state
corporation
for purposes of
federal diversity
of citizenship
jurisdiction, 27 A. L. R. 2d 777.
Tax liabilities as within agreement for
assumption or payment of another's obligations, 4 A. L. R. 2d 1314.
Trustee,
executor,
administrator,
or
guardian, changes in corporate organization as affecting status as, 61 A. L. R. 994,
131 A. L. R. 753.

discharged of liability, or entitled to an
abatement of the action. Thomas v. Ogden
Rapid Transit Co., 47 U. 595, 155 P. 436,
applying Comp. Laws 1907, §§ 340, 341.

16-10-72. Merger or consolidation of domestic and foreign corporations.
-One or more foreign corporations and one or more domestic corporations
may be merged or consolidated in the following manner, if such merger or
consolidation is permitted by the laws of the state under which each
such foreign corporation is organized:
(a) Each domestic corporation shall comply with the provision of this
act with respect to the merger or consolidation, as the case may be, of
domestic corporations and each foreign corporation shall comply with the
applicable provisions of the laws of the state under which it is organized.
(b) If the surviving or new corporation, as the case may be, is to be
governed by the laws of any state other than this state, it shall comply
with the provisions of this act with respect to foreign corporations if it
is to transact business in this state, and in every case it shall file with the
secretary of state of this state:
(1) An agreement that it may be served with process in this state in
any proceeding for the enforcement of any obligation of any domestic
corporation which is a party to such merger or consolidation and in any
proceeding for the enforcement of the rights of a dissenting shareholder
of any such domestic corporation against the surviving or new corporation.
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(2) An irrevocable appointment of the secretary of state of this state as
its agent to accept service of process in any such proceeding; and
(3) An agreement that it will promptly pay to the dissenting shareholders of any such domestic corporation the amount, if any, to which
they shall be entitled under the provisions of this act with respect to the
rights of dissenting shareholders.
The effect of such merger or consolidation shall be the same as in the
case of the merger or consolidation of domestic corporations, if the surviving or new corporation is to be governed by the laws of this state. If
the surviving or new corporation is to be governed by the laws of any state
other than this state, the effect of such merger or consolidation shall be
the same as in the case of the merger or consolidation of domestic corporation [s] except in so far as the laws of such other state provide otherwise.
History: L. 1961, ch. 28, § 72.
Compiler's Note.
The bracketed letter "s" was inserted
the compiler.

by

Comparable Provisions.
Alabama Code 1940, tit. 10, § 95.
Alaska
Comp. Laws Ann., § 36-2A-96
(Supp. 1958).
Arizona Rev. Stat., § 10-348.
Arkansas Stat. 1947, § 64-707.
California Corp. Code Ann., §§ 4118 to
4121.
Colorado Corp. Act, § 73.
Connecticut Gen. Stat. Ann., § 33-371.
Delaware Code Ann., tit. 8, § 252.
District of Columbia Code Ann., § 29927g.
Florida Stat. Ann., § 608.21.
Georgia Code Ann., § 22-1837.
Hawaii Rev. Laws 1955, ch. 173, § 16.
Idaho Code, § 30-151.
Illinois Rev. Stat., ch. 32, § 157.69a.
Indiana Burns' Stat., § 25-314a.
Iowa Code Ann., § 496A.74.
Kansas Gen. Stat., § 17-3705.
Kentucky Rev. Stat., § 271.465.
Louisiana Rev. Stat. 1950, § 12:47.
Maine Rev. Stat. Ann., ch. 53, § 84(V)
to 84(IX).
Maryland Code 1957, art. 23, § 68.
Massachusetts
Gen. Laws Ann., ch. 156,
§ 46D.
Michigan Stat. Ann., § 21.52.
Minnesota Stat. Ann., § 301.41.
Mississippi Code 1942, § 5351-06.
Missouri Vernon's Ann. Stat., § 351.410.

Montana Rev. Codes, §§ 15-809, 15-901
to 15-903.
Nebraska Rev. Stat. 1943, § 21-1, 105.
Nevada Rev. Stat., § 78.475.
New Hampshire Rev. Stat. Ann. 1955,
294:42.
New Jersey Stat. Ann., 14:12-1.
New Mexico Stat Ann., §§ 51-11-7 to
51-11-9.
New York Stock Corp. Law, § 91.
North Carolina Gen. Stat., § 55-163.
North Dakota Century Code, § 10-20-07.
Ohio Rev. Code Ann., §§ 1701.82, 1701.83.
Oklahoma Stat. Ann., tit. 18, §§ 1.165,
1.166(d).
Oregon Rev. Stat., § 57.485.
Pennsylvania
Purdom's
Stat., tit. 15,
§ 2852-901.
Puerto Rico Laws Ann., tit. 14, §§ 1902
to 1906.
Rhode Island Gen. Laws 1956, § 7-5-4.
South Carolina Code 1952, § 12-456.l.
South Dakota Laws 1955, ch. 17.
Tennessee Code Ann., § 48-508.
Texas Bus. Corp. Act, art. 5.07.
Vermont Stat. Ann., tit. 11, §§ 161, 168.
Virginia Code Ann., §§ 13.1-71, 13.1-72.
Washington Rev. Code, § 23.01.460.
West Virginia Code 1955, § 3075(1).
Wisconsin Stat. Ann., § 180.68.
Wyoming Comp. Stat. 1957, § 17-50.

Collateral Reference.
Merger
or consolidation
as creating
multi-state
corporation
for purposes of
federal diversity
of citizenship
jurisdiction, 27 A. L. R. 2d 777.

16-10-73. Sale or mortgage of assets in regular course of business.The sale, lease, exchange, mortgage, pledge, or other disposition of all,
or substantially all, the property and assets of a corporation, when made
in the usual and regular course of the business of the corporation, may
be made upon such terms and conditions and for such considerations,
which may consist in whole or in part of money or property, real or
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personal, including shares of any other corporation, domestic or foreign,
as shall be authorized by its board of directors; and in such case no
authorization or consent of the shareholders shall be required.
When the
articles of incorporation provide for the mortgage or pledge of the property
of the corporation by its directors, then the mortgage or pledge of all or
substantially all of the property or assets, with or without the good will,
of a corporation is deemed to be made in the usual and regular course of
its business.
History:

L. 1961, ch. 28, § 73.

16-10-74. Sale or mortgage of assets other than in regular course of
bus.iness.-A sale, lease, exchange, mortgage, pledge, or other disposition

of all, or substantially all, the property and assets, with or without the
good will, of a corporation, if not made in the usual and regular course
of its business, may be made upon such terms and conditions and for such
consideration, which may consist in whole or in part of money or property,
real or personal, including shares of any other corporation, domestic or
foreign, as may be authorized in the following manner:
(a) The board of directors shall adopt a resolution recommending such
sale, lease, exchange, mortgage, pledge, or other disposition and directing
the submission thereof to a vote at a meeting of shareholders, which may
be either an annual or a special meeting.
(b) Written or printed notice shall be given to each shareholder of
record entitled to vote at such meeting within the time and in the manner
provided in this act for the giving of notice of meetings of shareholders,
and, whether the meeting be an annual or a special meeting, shall state
that the purpose, or one of the purposes, of such meeting is to consider the
proposed sale, lease, exchange, mortgage, pledge, or other disposition.
( c) At such meeting the shareholders may authorize such sale, lease,
exchange, mortgage, pledge, or other disposition and may fix, or may
authorize the board of directors to fix, any or all of the terms and conditions thereof and the consideration to be received by the corporation therefor. Each outstanding share of the corporation shall be entitled to vote
thereon, whether or not entitled to vote thereon by the provisions of the
articles of incorporation.
Such authorization shall require the affirmative
vote of the holders of at least a majority of the outstanding shares of the
corporation, unless any class of shares is entitled to vote as a class thereon,
in which event authorization shall require the affirmative vote of the holders
of at least a majority of the outstanding shares of each class of shares entitled to vote as a class thereon and of the total outstanding shares.
( d) After such authorization
by a vote of shareholders, the board
of directors nevertheless, in its discretion, may abandon such sale, lease,
exchange, mortgage, pledge, or other disposition of assets, subject to the
rights of third parties under any contracts relating thereto, without further
action or approval by shareholders.
History: L. 1961, ch. 28, § 74.

Collateral References.
Corpora tionsP441-446.
19 C.J.S. Corporations

13 Am. Jur.,
1216-1219.

§§ 1098-1101, 1116.

Corporations

§§ 1204-1208,

Constitutionality,
construction, and effect
of statutory or charter provisions relating
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to sale of all, or substantially
all, of assets
of corporation or division or distribution
of proceeds, 79 A. L. R. 624.
Inspection of corporate books and records by stockholder in anticipation
of reorganization,
22 A. L. R. 24, 43 A. L. R.
783, 59 A. L. R. 1373, 80 A. L. R. 1502, 174
A. L. R. 262, 15 A. L. R. 2d 11.

Jurisdiction
of court in suit to foreclose
mortgage
securing
bond issue to pass
upon proposed reorganization
plan, 109
A. L. R. 1139.
Statutory
requirements
respecting issuance of corporate stock on reorganization
as applicable
to foreign corporation,
8
A. L. R. 2d 1185.

16-10-75. Rights of dissenting shareholders upon merger or consolidation or sale or eJCchangeof assets-Right to dissent--Exception.-Any shareholder of a corporation shall have the right to dissent from any of the
following corporate actions:
(a) Any plan of merger or consolidation to which the corporation is
a party; or
(b) Any sale or exchange of all or substantially all of the property
and assets of the corporation, otherwise than in the usual and regular
course of its business and other than a sale for cash where the shareholders' approval thereof is conditional upon the distribution of all or
substantially all of the net proceeds of the sale to the shareholders in
accordance with their respective interests within one year after the date
of sale.
The provisions of this section shall not apply to the shareholders of
the surviving corporation in a merger if such corporation is on the date
of the filing of the articles of merger the owner of all the outstanding
shares of the other corporations, domestic or foreign, which are parties
to the merger, or if a vote of the shareholders of such corporation is not
necessary to authorize such merger.
History:

L. 1961, ch. 28, § 75.

16-10-76. Rights of dissenting shareholders upon merger o,r consolidation or sale or exchange of assets-Filing objections-Payment of fair
value for shares-Procedure.-Any
shareholder electing to exercise such
right of dissent shall file with the corporation, prior to or at the meeting
of shareholders at which such proposed corporate action is submitted to a
vote, a written objection to such proposed corporation action. If such
proposed corporation action be approved by the required vote and such
shareholder shall not have voted in favor thereof, such shareholder may,
within ten days after the date on which the vote was taken or if a
corporation is to be merged without a vote of its shareholders into another
corporation, any of its shareholders may, within fifteen days after the
plan of such merger shall have been mailed to such shareholders, make
written demand on the corporation, or, in the case of a merger or consolidation, on the surviving or new corporation, domestic or foreign, for payment
of the fair value of such shareholder's
shares, and, if such proposed
corporate action is effected, such corporation shall pay to such shareholder, upon surrender of the certificate or certificates representing such
shares, the fair value thereof as of the day prior to the date on which the
vote was taken approving the proposed corporate action, excluding any
appreciation or depreciation in anticipation of such corporate action. Any
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shareholder
failing to make demand within the ten-day period shall be
bound by the terms of the proposed corporate action. Any shareholder
making such demand shall thereafter be entitled only to payment as in
this section provided and shall not be entitled to vote or to exercise any
other rights of a shareholder.
No such demand may be withdrawn unless the corporation shall consent
thereto. If, however, such demand shall be withdrawn upon consent, or
if the proposed corporation action shall be abandoned or rescinded or
the shareholders shall revoke the authority to effect such action, or if,
in the case of a merger, on the date of the filing of the articles of merger
the surviving corporation is the owner of all the outstanding shares of the
other corporations, domestic and foreign, that are parties to the merger,
or if no demand or petition for the determination of fair value by a court
shall have been made or filed within the time provided in this section, or
if a court of competent jurisdiction shall determine that such shareholder
is not entitled to the relief provided by this section, then the right of such
shareholder to be paid the fair value of his shares shall cease and his
status as a shareholder shall be restored, without prejudice to any corporate
proceedings which may have been taken during the interim.
Within ten days after such corporate action is effected, the corporation,
or in the case of a merger or consolidation, the surviving or new corporation, domestic or foreign, shall give written notice thereof to each dissenting
shareholder who has made demand as herein provided, and shall make a
written offer to each such shareholder to pay for such shares at a specified
price deemed by such corporation to be the fair value thereof. Such notice
and offer shall be accompanied by a balance sheet of the corporation the
shares of which the dissenting shareholder holds, as of the latest available
date and not more than twelve months prior to the making of such offer,
and a profit and loss statement of such corporation for the twelve months'
period ended on the date of such balance sheet.
If within thirty days after the date on which such corporate action
was effected the fair value of such shares is agreed upon between any
such dissenting shareholder and the corporation, payment therefor shall
be made within ninety days after the date on which such corporate action
was effected, upon surrender of the certificate or certificates representing
such shares. Upon payment of the agreed value the dissenting shareholder
shall cease to have any interest in such shares.
If within such period of thirty days a dissenting shareholder and the
corporation do not so agree, then the corporation, within thirty days after
receipt of written demand from any dissenting shareholder given within
sixty days after the date on which such corporate action was effected, shall,
or at its election at any time within such period of sixty days may, file
a petition in any court of competent jurisdiction in the county in this
state where the registered office of the corporation is located praying that
the fair value of such shares be found and determined.
If, in the case
of a merger or consolidation, the surviving or new corporation is a foreign
corporation without a registered office in this state, such petition shall be
filed in the county where the registered office of the domestic corporation

499

16-10-76

CORPORATIONS

was last located. If the corporation shall fail to institute the proceeding
as herein provided, any dissenting shareholder may do so in the name
of the corporation.
All dissenting shareholders, wherever residing, shall
be made parties to the proceeding as an action against their shares quasi
in rem. A copy of the petition shall be served on each dissenting shareholder who is a resident of this state and shall be served by registered
or certified mail on each dissenting shareholder who is a nonresident.
Service on nonresidents shall also be made by publication as provided by
law. The jurisdiction of the court shall be plenary and exclusive.
All
shareholders who are parties to the proceeding shall be entitled to judgment against the corporation for the amount of the fair value of their
shares. The court may, if it so elects, appoint one or more persons as
appraisers to receive evidence and recommend a decision on the question of
fair value. The appraisers shall have such power and authority as shall
be specified in order of their appointment or an amendment thereof. The
judgment shall be payable only upon and concurrently with the surrender to
the corporation of the certificate or certificates representing such shares.
Upon payment of the judgment, the dissenting shareholders shall cease to
have any interest in such shares.
The judgment shall include an allowance for interest at such rate as
the court may find to be fair and equitable in all the circumstances, from
the date on which the vote was taken on the proposed corporate action
to the date of payment.
The costs and expenses of any such proceeding shall be determined by
the court and shall be assessed against the corporation, but all or any part
of such costs and expenses may be apportioned and assessed as the court
may deem equitable against any or all of the dissenting shareholders who
are parties to the proceeding to whom the corporation shall have made
an offer to pay for the shares if the court shall find that the action of such
shareholders in failing to accept such offer was arbitrary or vexatious or
not in good faith. Such expenses shall include reasonable compensation for
the reasonable expenses of the appraisers, but shall exclude the fee and
expenses of counsel for and experts employed by any party; but if the
fair value of the shares as determined materially exceeds the amount which
the corporation offered to pay therefor, or if no offer was made, the court
in its discretion may award to any shareholder who is a party to the
proceeding such sum as the court may determine to be reasonable compensation to any expert or experts employed by the shareholder in the
proceeding.
·within twenty days after demanding payment for his shares, each
shareholder demanding payment shall submit the certificate or certificates
representing his shares to the corporation for notation thereon that such
demand has been made. His failure to do so shall, at the option of the
corporation, terminate his rights under this section unless a court of competent jurisdiction, for good and sufficient cause shown, shall otherwise
direct. If shares represented by a certificate on which notation has been
so made shall be transferred,
each new certificate issued therefor shall
bear similar notation, together with the name of the original dissenting
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holder of such shares, and a transferee of such shares shall acquire by such
transfer no rights in the corporation other than those which the original
dissenting shareholder had after making demand for payment of the fair
value thereof.
Shares acquired by a corporation pursuant to payment of the agreed
value therefor or to payment of the judgment entered therefor, as in this
section provided, may be held and disposed of by such corporation as in
the case of other treasury shares, except that, in the case of a merger or
consolidation, they may be held disposed of as the plan of merger or
consolidation may otherwise provide.
History: L. 1961, ch. 28, § 76.
Collateral References.
Dissenting stockholders, construction and
effect of provisions for payment
of, in
statutes relating to mei·ger or consolidation of corporations, 87 A. L. R. 597, 162
A. L. R. 1237, 174 A. L. R. 960.
Dissenting
stockholders,
valuation
of

stock of, in case of consolidation or merger
of corporations, 38 A. L. R. 2d 442.
Status of owners of nonregiste1·ed stock
as "stockholders"
within
state statute
relating to merger or consolidation or reorganization
of corporation, or sale of its
entire assets, 158 A. L. R. 983.
Valuation of stock of dissenting stockholders in case of sale of corpo1·ate assets,
38 A. L. R. 2d 442.

ARTICLE 3
DISSOLUTION
Section

16-10-77.
16-10-78.
16-10-79.
16-10-80.
16-10-81.
16-10-82.
16-10-83.
16-10-84.
16-10-85.
16-10-86.
16-10-87.
16-10-88.
16-10-89.
16-10-90.
16-10-91.
16-10-92.
16-10-93.
16-10-94.
16-10-95.
16-10-96.
16-10-97.
16-10-98.
16-10-99.
16-10-100.
16-10-101.

Voluntary dissolution by incorporators.
Voluntary dissolution by consent of shareholders.
Voluntary dissolution by act of corporation.
Filing of statement of intent to dissolve.
Effect of statement of intent to dissolve.
Procedure after filing of statement of intent to dissolve.
Revocation of voluntary dissolution proceedings by consent of shareholders.
Revocation of voluntary dissolution proceedings by act of corporation.
Filing of statement of revocation of voluntary dissolution proceedings.
Effect of statement of revocation of voluntary dissolution proceedings.
Articles of dissolution.
Filing of articles of dissolution.
Involuntary
dissolution-Grounds.
Involuntai·y dissolution-Notification
to attorney general.
Involuntary
dissolution-Venue
and process.
Jurisdiction
of court to liquidate assets and business of corporation
-Grounds.
Prncedure in liquidation of corporation by court.
Qualifications of receivers.
Filing of claims in liquidation proceedings.
Discontinuance
of liquidation proceedings.
Decree of dissolution.
Filing of decree of dissolution.
Deposit with state treasurer
of assets due unknown creditor or
shareholder.
Survival of remedy after dissolution.
Continuation of corporate existence to wind up after dissolution.

16-10-77. Voluntary disso,lution by incorporators.-A. corporation which
has not commenced business and which has not issued any shares, may
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be voluntarily dissolved by its incorporators at any time within two years
after the date of the issuance of its certificate of incorporation, in the following manner:
(a) Articles of dissolution shall be executed in duplicate by a majority
of the incorporators, and verified by them, and shall set forth :
(1) The name of the corporation.
(2) The date of issuance of its certificate of incorporation.
(3) That none of its shares have been issued.
( 4) That the corporation has not commenced business.
(5) That the amount, if any, actually paid in on subscriptions for its
shares, less any part thereof disbursed for necessary expenses, has been
returned to those entitled thereto.
( 6) That no debts of the corporation remain unpaid.
(7) That a majority of the incorporators elect that the corporation be
dissolved.
(b) Duplicate originals of the articles of dissolution shall be delivered
to the secretary of state. If the secretary of state finds that the articles
of dissolution conform to law, he shall, when all fees have been paid as in
this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of dissolution to which he shall affix the other
duplicate original.
The certificate of dissolution, together with the duplicate original of the
articles of dissolution affixed thereto by the secretary of state, shall be
returned to the incorporators or their representative.
Upon the issuance
of such certificate of dissolution by the secretary of state, the existence of
the corporation shall cease.
History:

L. 1961, ch. 28, § 77.

16-10-78. Voluntary dissolution by consent of shareholders.-A corporation may be voluntarily dissolved by the written consent of all of its
shareholders.
Upon the execution of such written consent, a statement of intent to
dissolve shall be executed in duplicate by the corporation by its president
or a vice-president and by its secretary or an assistant secretary and verified
by one of the officers signing such statement, which statement shall set
forth:
(a) The name of the corporation.
(b) The names and respective addresses of its officers.
( c) The names and respective addresses of its directors.
( d) A copy of the written consent signed by all shareholders of the
corporation.
( e) A statement that such written consent has been signed by all
shareholders of the corporation.
(f) A statement that such written consent has been signed by all
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shareholders of the corporation
thereunto duly authorized.
History:

16-10-79

or signed in their names by their attorneys

L. 1961, ch. 28, § 78.

16-10-79. Voluntary dissolution by act of corporation.-A corporation
may be dissolved by the act of the corporation, when authorized in the
following manner :
(1) The board of directors shall adopt a resolution recommending that
the corporation be dissolved, and directing that the question of such
dissolution be submitted to a vote at a meeting of shareholders, which
may be either an annual or a special meeting.
(2) Written or printed notice shall be given to each shareholder of
record entitled to vote at such meeting within the time and in the manner
provided in this act for the giving of notice of meetings of shareholders,
and, whether the meeting be an annual or special meeting, shall state that
the purpose or one of the purposes, of such meeting is to consider the
advisability of dissolving the corporation.
(3) At such meeting a vote of shareholders entitled to vote thereat
shall be taken on a resolution to dissolve the corporation.
Each outstanding share of the corporation shall be entitled to vote thereon, whether
or not entitled to vote thereon by the provisions of the articles of incorporation. Such resolution shall be adopted upon receiving the affirmative vote
of the holders of at least two-thirds of the outstanding shares of the
corporation, unless any class of shares is entitled to vote as a class thereon,
in which event the resolution shall require for its adoption the affirmative
vote of the holders of at least two-thirds of the outstanding shares of each
class of shares entitled to vote as a class thereon, and of the total outstanding shares.
( 4) Upon the adoption of such resolution, a statement of intent to
dissolve shall be executed in duplicate by the corporation by its president
or a vice-president and by its secretary or an assistant secretary, and
verified by one of the officers signing such statement, which statement
shall set forth :
(a) The name of the corporation.
(b) The names and respective addresses of its officers.
( c) The names and respective addresses of its directors.
( d) A copy of the resolution adopted by the shareholders authorizing
the dissolution of the corporation.
( e) The number of shares outstanding, and, if the shares of any class
are entitled to vote as a class, the designation and number of outstanding
shares of each such class.
(f) The number of shares voted for and against the resolution, respectively, and, if the shares of any class are entitled to vote as a class,
the number of shares of each such class voted for and against the resolution,
respectively.
History:

L. 1961, ch. 28, § 79.

Collateral References.
Corporationse::>610.
19 C.J.S. Corporations
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13 Am. Jur., Corporations
1322, 1325, 1329.
Amount of compensation

§§ 1292-1294,
of attorney

DECISIONS

services involving
dissolution
of corporation in absence of contract or statute
fixing amount, 56 A. L. R. 2d 110.

for
UNDER

FORMER

LAW

Right to dissolution.
Minority stockholders had no power to
prevent dissolution of corporation against
will of majority.
Geddes v. Anaconda
Copper Min. Co., 245 F. 225, 243.
Power to wind up affairs of a corporation and to dissolve it is not one which
inheres in the courts; it is dependent upon
statute.
Union Savings & Investment
Co.
v. District
Court of Salt Lake County,
44 U. 397, 140 P. 221.
There is no statute in this state authorizing
courts to dissolve corporations
in general without their consent. Union
Savings
& Investment
Co. v. District
Court of Salt Lake County, 44 U. 397,
403, 140 P. 221.

Appointment of receiver.
In proceeding for voluntary dissolution
under section 104-42-1, C. 1943, a stockholder could not be appointed
receiver,
since proceeding was action under 104-20-3
prohibiting
the appointment
of interested
person as receiver.
Dinsmore v. Barker,
61 U. 332, 212 P. 1109.

2.

6.

1.

Effect of dissolutiqn.
Effect of legal dissolution of a corporation is to do away with and terminate the
legal entity existing while the corporation
was a going concern. Platz v. International Smelting Co., 61 U. 342, 213 P. 187.
3.

Sale of all property of corporation.
Sale of all property of corporation will
not ipso facto dissolve corporation,
since
ownership or possession of property is not
essential to corporate existence.
Geddes
v. Anaconda Copper Min. Co., 245 F. 225.

4.

Preference of creditors.
Former analogous state statute, even if
applicable to corporation organized under
territorial
laws, did not affect power of
such corporation,
on its insolvency,
to
make preferences
among its creditors.
Weyeth Hardware
& Manufacturing
Co.
v. James-Spencer-Bateman
Co., 15 U. 110,
47 P. 604.
5.

Distribution
of surplus assets.
When a eorporation
is dissolved, its
debt and obligations
determined,
liquidated, and paid, and the surplus put into
the form of cash assets, such assets become and are the property
of all the
former stockholders,
to be distributed
to
them in proportion to the share as found
and decreed by the court to be the share
and quantity each former stockholder was
entitled to. This property becomes vested
in the former stockholders;
it is assets
distributed
in trust for those who show
themselves to be entitled thereto.
In re
Montello Salt Co., 88 U. 283, 53 P. 2d 727.

16-10-80. Filing of statement of intent to dissolve.-Duplicate
originals
of the statement of intent to dissolve, whether by consent of shareholders
or by act of the corporation, shall be delivered to the secretary of state. If
the secretary of state finds that such statement conforms to law, he shall,
when all fees have been paid as in this act prescribed, and tax clearance
from the state tax commission has been obtained and filed with him:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Return the other duplicate original to the corporation or its
representative.
History: L. 1961, ch. 28, §80.
Collateral References.
Jurisdiction
of action or proceeding to
dissolve foreign corporation,
18 A. L. R.

1403, 89 A. L. R. 745, 155 A. L. R. 1246, 72
A. L. R. 2d 1211.
Missing stockholders,
disposition of interest or rights of, in corporation,
101
A. L. R. 670.

16-10-81. Effect of statement of intent to dissolve.-Upon the filing by
the secretary of state of a statement of intent to dissolve, whether by con-
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sent of shareholders or by act of the corporation, the corporation shall
cease to carry on its business, except in so far as may be necessary for the
winding up thereof, but its corporate existence shall continue until a
certificate of dissolution has been issued by the secretary of state or until
a decree dissolving the corporation has been entered by a court of competent jurisdiction as in this act provided.
History: L. 1961, ch. 28, § 81.
Collateral References.
Agent's personal liability
on contract
entered into on behalf of dissolved corporation, 126 A. L. R. 120.

Conduct of affairs of corporation after
its dissolution or expiration or forfeiture
of its charter, 47 A. L. R. 1288, 97 A. L. R.
477.

16-10-82. Procedure after filing of statement of intent to disso,lve.After the filing by the secretary of state of a statement of intent to dissolve:
(a) The corporation shall immediately cause notice thereof to be mailed
to each known creditor of the corporation.
(b) The corporation shall proceed to collect its assets, convey and
dispose of such of its properties as are not to be distributed in kind to its
shareholders, pay, satisfy and discharge its liabilities and obligations and
do all other acts required to liquidate its business and affairs, and, after
paying or adequately providing for the payment of all its obligations,
distribute the remainder of its assets, either in cash or in kind, among its
shareholders according to their respective rights and interests.
(c) The corporation, at any time during the liquidation of its business
and affairs, may make application to the district court of the county in
which the registered office or principal place of business of the corporation
is situated, to have the liquidation continued under the supervision of the
court as provided in this act.
History:

L. 1961, ch. 28, § 82.

16-10-83. Revocation of voluntary dissolution proceedings by consent
of shareholders.-By the written consent of all of its shareholders, a corporation may, at any time prior to the issuance of a certificate of dissolution
by the secretary of state, revoke voluntary dissolution proceedings theretofore taken, in the following manner:
Upon the execution of such written consent, a statement of revocation
of voluntary dissolution proceedings shall be executed in duplicate by the
corporation by its president or a vice-president and by its secretary or an
assistant secretary and verified by one of the officers signing such statement,
which statement shall set forth:
(a) The name of the corporation.
(b) The names and respective addresses of its officers.
( c) The names and respective addresses of its directors.
(d) A copy of the written consent signed by all shareholders of the
corporation revoking such voluntary dissolution proceedings.
( e) That such written consent has been signed by all shareholders of
the corporation or signed in their names by their attorneys thereunto duly
authorized.
History:

L. 1961, eh. 28, § 83.
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16-10-84. Revocation of voluntary dissolution proceedings by act of
corporation.-By the act of the corporation, a corporation may, at any

time prior to the issuance of a certificate of dissolution by the secretary
of state, revoke voluntary dissolution proceedings theretofore taken, in
the following manner :
(1) The board of directors shall adopt a resolution recommending that
the voluntary dissolution proceedings be revoked, and directing that the
question of such revocation be submitted to a vote at a special meeting of
shareholders.
(2) Written or printed notice, stating that the purpose or one of the
purposes of such meeting is to consider the advisability of revoking the
voluntary dissolution proceedings, shall be given to each shareholder of
record entitled to vote at such meeting within the time and in the manner
provided in this act for the giving of notices of special meetings of shareholders.
(3) At such meeting a vote of the shareholders
entitled to vote
thereat shall be taken on a resolution to revoke the voluntary dissolution
proceedings, which shall require for its adoption the affirmative vote of the
holders of at least two-thirds of the outstanding shares.
( 4) Upon the adoption of such resolution, a statement of revocation
of voluntary dissolution proceedings shall be executed in duplicate by the
corporation by its president or a vice-president and by its secretary or an
assistant secretary, and verified by one of the officers signing such statement, which statement shall set forth:
(a) The name of the corporation.
(b) The names and respective addresses of its officers.
( c) The names and respective addresses of its directors.
( d) A copy of the resolution adopted by the shareholders revoking
the voluntary dissolution proceedings.
( e) The number of shares outstanding.
(f) The number of shares voted for and against the resolution, respectively.
History:

L. 1961, ch. 28, § 84.

16-10-85. Filing of statement of revocation of voluntary dissolution
proceedings.-Duplicate originals of the statement of revocation of volun-

tary dissolution proceedings, whether by consent of shareholders or by act
of the corporation, shall be delivered to the secretary of state. If the secretary of state finds that such statement conforms to law, he shall, when
all fees have been paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Return the other duplicate original to the corporation or its
representative.
History:

L. 1961, ch. 28, § 85.

16-10-86. Effect of statement of revocation of voluntary dissolution
proceedings.-Upon
the filing by the secretary of state of a statement of
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revocation of voluntary dissolution proceedings, whether by consent of
shareholders or by act ·of the corporation, the revocation of the voluntary
dissolution proceedings shall become effective and the corporation may
again carry on its business.
History:

L. 1961, ch. 28, § 86.

16-10-87. Articles of dissolution.-If voluntary dissolution proceedings
have not been revoked, then when all debts, liabilities and obligations of
the corporation have been paid and discharged, or adequate provision has
been made therefor, and all of the remaining property and assets of the
corporation have been distributed to its shareholders, articles of dissolution
shall be executed in duplicate by the corporation by its president or a vicepresident and by its secretary or an assistant secretary, and verified by
one of the officers signing such statement, which statement shall set forth:
(a) The name of the corporation.
(b) That the secretary of state has theretofore filed a statement of
intent to dissolve the corporation, and the date on which such statement
was filed.
(c) That all debts, obligations and liabilities of the corporation have
been paid and discharged or that adequate provision has been made
therefor.
(d) That all the remaining property and assets of the corporation
have been distributed among its shareholders in accordance with their
respective rights and interests.
(e) That there are no suits pending against the corporation in any
court, or that adequate provision has been made for the satisfaction of any
judgment, order or decree which may be entered against it in any pending
suit.
History:

L. 1961, ch. 28, § 87.

16-10-88. Filing of articles of dissolution.-Duplicate
originals of such
articles of dissolution shall be delivered to the secretary of state. If the
secretary of state finds that such articles of dissolution conform to law, he
shall, when all fees have been paid as in this act prescribed:
(1) Endorse on each of such duplicate originals the word ":filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of dissolution to which he shall affix the other
duplicate original.
The certificate of dissolution, together with the duplicate original of
the articles of dissolution affixed thereto by the secretary of state, shall
be returned to the representative of the dissolved corporation. Upon the
issuance of such certificate of dissolution the existence of the corporation
shall cease, except for the purpose of suits, other proceedings and appropriate corporate action by shareholders, directors and officers as provided
in this act.
History:

L. 1961, ch. 28, § 88.

Collateral References.
Preferred
stockholder's
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liquidation or dissolution, to dividends, 25
A. L. R. 2d 788.
Stockholder's
rights
to patent,
copy-

right or trade-mark
owned by corporation on dissolution thereof, 30 A. L. R. 2d
938.

16-10-89. Involuntary dissolution-Grounds.-A
corporation may be
dissolved involuntarily by a decree of the district court in an action filed
by the attorney general when it is established that:
(a) The corporation has failed to file its annual report within the time
required by this act, or its corporate powers, rights and privileges have
been suspended as provided by section 59-13-61, Utah Code Annotated
1953;
(b) The corporation procured its articles of incorporation
through
fraud; or
( c) The corporation has continued to exceed or abuse the authority
conferred upon it by law; or
(d) The corporation has failed for thirty days to appoint and maintain a registered agent in this state; or
( e) The corporation has failed for thirty days after change of its
registered office or registered agent to file in the office of the secretary
of state a statement of such change.
History: L. 1961, ch. 28, § 89.
Collateral References.
Corporationse:,,'592-609,

611-615.

19 C.J.S. Corporations §§ 1647-1673, 16941726.
13 Am. Jur., Corporations
§§ 1307-1319,
1328.

16-10-90. Involuntary dissolution-Notification to attorney general.'l''he secretary of state, on or before the first day of July of each year, shall
certify to the attorney general the names of all corporations which have
failed to file their annual reports in accordance with the provisions of
this act, together with the facts pertinent thereto. He shall also certify
from time to time, the names of all corporations which have given other
cause for dissolution as provided in this act, together with the facts pertinent thereto. Whenever the secretary of state shall certify the name of the
corporation to the attorney general as having given any cause for dissolution, the secretary of state shall concurrently mail to the corporation
at its registered office a notice that such certification has been made. Upon
the receipt of such certificati<in, the attorney general shall file an action in
the name of the state against such corporation for its dissolution. Every
such certificate from the secretary of state to the attorney general pertaining to the failure of a corporation to file an annual report shall be taken
and received in all courts as prima-facie evidence of the facts therein
stated. If, before action is filed, the corporation shall file its annual report,
or shall appoint or maintain a registered agent as provided in this act, or
shall file with the secretary of state the required statement of change of
registered office or registered agent, such fact shall be forthwith certified
by the secretary of state to the attorney general and he shall not file an
action against such corporation for such cause. If, after action is filed, the
corporation shall file its annual report or shall appoint or maintain a
registered agent as provided in this act, or shall file with the secretary of
state the required statement of change of registered office or registered
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agent, and shall pay the costs of such action, the action for such cause shall
abate.
History:

L. 1961, ch. 28, § 90.

16-10-91. Involuntary dissolution,-Venue and process.-Every
action
for the involuntary dissolution of a corporation shall be commenced by the
attorney general in the district court of the county in which the registered
office of the corporation is situated. Summons shall issue and be served as
in other civil actions. If process is returned not found, the attorney general
shall cause publication to be made as in other civil cases in some newspaper published in or having a general circulation in the county where
the registered office of the corporation is situated, containing a notice of
the pendency of such action, the title of the court, the title of the action,
and the date on or after which default may be entered. The attorney
general may include in one notice the name of any number of corporations
against which actions are then pending in the same court. The attorney
general shall cause a copy of such notice to be mailed to the cprporation
at its registered office within ten days after the first publication thereof.
The certificate of the attorney general of the mailing of such notice shall
be prima-facie evidence thereof. Such notice shall be published at least
once each week for two successive weeks, and the first publication thereof
may begin at any time after the summons has been returned. Unless a
corporation shall have been served with summons, no default shall be
taken against it earlier than thirty days after the first publication of such
notice.
History: L. 1961, ch. 28, § 91.

16-10-92. Jurisdiction of court to liquidate assets and business of corporation-Grounds.-The district courts shall have full power to liquidate
the assets and business of a corporation:
(a) In an action by a shareholder when it is established:
(1) That the directors are deadlocked in the management of the corporate affairs and the shareholders are unable to break the deadlock, and
that irreparable injury to the corporation is being suffered or is threatened
by reason thereof ; or
(2) That the acts of the directors or those in control of the corporation
are illegal, oppressive or fraudulent;
or
(3) That the shareholders are deadlocked in voting power, and have
failed, for a period which includes at least two consecutive annual meeting
dates, to elect successors to directors whose terms have expired or would
have expired upon the election of their successors; or
(4) That the corporate assets are being misapplied or wasted.
(b) In an action by a creditor;
(1) When the claim of the creditor has been reduced to judgment and
an execution thereon returned unsatisfied and it is established that the
corporation is insolvent: or
(2) When the corporation has admitted in writing that the claim of
the creditor is due and owing and it is established that the corporation is
insolvent.
1
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(c) Upon application by a corporation which has filed a statement of
intent to dissolve, as provided in this act, to have its liquidation continued
under the supervision of the court.
( d) When an action has been filed by the attorney general to dissolve
a corporation and it is established that liquidation of its business and
affairs should precede the entry of a decree of dissolution.
Proceedings under clauses (a), (b) or (c) of this section shall be brought
in the county in which the registered office or the principal office of the
corporation is situated.
It shall not be necessary to make shareholders parties to any such
action or proceeding unless relief is sought against them personally.
The power to liquidate the assets and business of a corporation upon
the grounds hereinabove set forth shall not apply to institutions under the
supervision of the banking department or insurance department.
History: L. 1961, ch. 28, § 92.
Collateral References.
Amount of compensation
of
for services involving dissolution

attorney
of corp•

oration in absence of contract or statute
fixing amount, 56 A. L. R. 2d 110.
Dissolution of corporation on ground of
intracorporate
deadlock or dissension, 13
A. L. R. 2d 1260.

16-10-93. Procedure in liquidation of corporation by court.-In proceedings to liquidate the assets and business of a corporation the court shall
have power to issue injunctions to appoint a receiver or receivers pendente
lite, with such powers and duties as the court, from time to time, may
direct, and to take such other proceedings as may be requisite to preserve
the corporate assets wherever situated, and carry on the business of the
corporation until a full hearing can be had.
After such hearing had upon such notice as the court may direct to
be given to all parties to the proceedings and to any other parties in
interest designated by the court, the court may appoint a liquidating
receiver or receivers with authority to collect the assets of the corporation, including all amounts owing to the corporation by shareholders on
account of any unpaid portion of the consideration for the issuance of
shares. Such liquidating receiver or receivers shall have authority, subject
to the order of the court, to sell, convey and dispose of all or any part
of the assets of the corporation wherever situated, either at public or
private sale. [The assets of the corporation or the proceeds resulting from
a sale.] The assets of the corporation or the proceeds resulting from a
sale, conveyance or other disposition thereof shall be applied to the expenses
of such liquidation and to the payment of the liabilities and obligations
of the corporation, and any remaining assets or proceeds shall be distributed among its shareholders according to their respective rights and
interests. The order appointing such liquidating receiver or receivers shall
state their powers and duties. Such powers and duties may be increased
or diminished at any time during the proceedings.
The court shall have power to allow from time to time as expenses of
the liquidation compensation to the receiver or receivers and to attorneys
in the proceeding, and to direct the payment thereof out of the assets of
the corporation or the proceeds of any sale or disposition of such assets.
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A receiver of a corporation appointed under the provisions of this section shall have authority to sue and defend in all courts in his own name
as receiver of such corporation. The court appointing such receiver shall
have exclusive jurisdiction of the corporation and its property, wherever
situated.
History: L. 1961, ch. 28, § 93.
Compiler's Note.
The bracketed
sentence in the second
paragraph appears to be surplusage.
Collateral References.
Director's power to sell property of insolvent corporation
without
consent of
stockholders, 5 A. L. R. 932, 60 A. L. R.
1211.
Dissolution of corporation or expiration
or forfeiture
of its charter as affecting
power to sue, 47 A. L. R. 1380, 97 A. L. R.
483, 499.
Dividends, duty and remedy as regards
deferring payments of, while there are undetermined claims or preferences,
88 A.
L. R. 1301.
Missing
stockholders,
disposition
of

rights of, in corporation,
101 A. L. R.
670.
Officer's or stockholder's personal debt,
validity as against creditors of obligation
given by corporation for, 47 A. L. R. 78.
Preference over other creditors based on
claim for insurance premiums advanced on
policies issued insured, 8 A. L. R. 2d 349.
Right of corporation to preferred creditors, 19 A. L. R. 320, 38 A. L. R. 90, 48
A. L. R. 479, 56 A. L. R. 207, 62 A. L. R.
738.
Validity of security for contemporaneous loan to insolvent corporation by officer or director, 31 A. L. R. 2d 670.
Voluntary transfer or pledge of corporate assets by corporation
which subsequently becomes insolvent, right of creditors or their representatives
to complain
of, 117 A. L. R. 1263.

16-10-94. Qualifications of receivers.-A receiver shall in all cases be a
citizen of the United States or a corporation authorized to act as receiver,
which corporation may be a domestic corporation or a foreign corporation
authorized to transact business in this state, and shall in all cases give such
bond as the court may direct with such sureties as the court may require.
History: L. 1961, ch. 28, § 94.

16-10-95. Filing of claims in liquidation proceedings.-In proceedings
to liquidate the assets and business of a corporation the court may require
all creditors of the corporation to file with the clerk of the court or with
the receiver, in such form as the court may prescribe[,] proofs under oath
of their respective claims. If the court requires the filing of claims it
shall fix a date, which shall be not less than four months from the date of
the order, as the last day for the filing of claims, and shall prescribe the
notice that shall be given to creditors and claimants of the date so fixed.
Prior to the date so fixed, the court may extend the time for the filing of
claims. Creditors and claimants failing to file proofs of claim on or before
the date so fixed may be barred, by order of the court, from participating
in the distribution of the assets of the corporation.
History:

L. 1961, ch. 28, § 95.

Compiler's Note.
The bracketed
the compiler.

comma was inserted

by

16-10-96. Discontinuance of liquidation proceedings.-The
liquidation
of the assets and business of a corporation may be discontinued at any time
during the liquidation proceedings when it is established that cause for
liquidation no longer exists. In such event the court shall dismiss the
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proceedings and direct the receiver to redeliver
remaining property and assets.
History:

to the corporation

all its

L. 1961, ch. 28, § 96.

16-10-97. Decree of dissolution.-In
proceedings to liquidate the assets
and business of a corporation, when the costs and expenses of such proceedings and all debts, obligations and liabilities of the corporation shall
have been paid and discharged and all of its remaining property and
assets distributed to its shareholders, or in case its property and assets
are not sufficient to satisfy and discharge such costs, expenses, debts and
obligations, all the property and assets have been applied so far as they
will go to their payment, the court shall enter a decree dissolving the
corporation, whereupon the existence of the corporation shall cease.
History:

L. 1961, ch. 28, § 97.

16-10-98. Filing of decree of dissolution.-In case the court shall enter
a decree dissolving a corporation, it shall be the duty of the clerk of such
court to cause a certified copy of the decree to be filed with the secretary
of state. No fee shall be charged by the secretary of state for the filing
thereof.
History:

L. 1961, ch. 28, § 98.

16-10-99. Deposit with state treasurer of assets due unknown creditor
or shareholder.-Upon the voluntary or involuntary dissolution of a cor-

poration, the portion of the assets distributable to a creditor or shareholder
who is unknown or cannot be found, or who is under disability, and there
is no person legally competent to receive such distributive portion, shall
be reduced to cash and deposited with the state treasurer to be held and disposed of by him in accordance with the provisions of the Utah Unclaimed
Property .Act.
History:

L. 1961, ch. 28, § 99,

Cross-Reference.
Uniform Disposition of Unclaimed
erty Act, 78-44-1 et seq.

Prop-

16-10-100. Survival of remedy after dissolution.-The dissolution of a
corporation either (1) by the issuance of a certificate of dissolution by the
secretary of state, or (2) by a decree of court when the court has not liquidated the assets and business of the corporation as provided in this act,
or (3) by expiration of its period of duration, shall not take away or impair
any remedy available to or against the corporation, its directors, officers,
or shareholders, for any right or claim existing, or any liability incurred,
prior to such dissolution if action or other proceeding thereon is commenced
within two years after the date of such dissolution. .Any such action or
proceeding by or against the corporation may be prosecuted or defended
by the corporation in its corporate name. The shareholders, directors and
officers shall have power to take such corporate or other action as shall
be appropriate to protect such remedy, right or claim. If such corporation
was dissolved by the expiration of its period of duration, such corporation
may amend its articles of incorporation at any time during such period
of two years so as to extend its period of duration.
History:

L. 1961, ch. 28, § 100.
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16-10-101. Continuation of corpo-rateexistence to wind up after dissolution.-N otwithstanding the dissolution of a corporation either (1) by the
issuance of a certificate of dissolution by the secretary of state, or (2) by a
decree of court, or (3) by expiration of its period of duration, the corporate existence of such corporation shall nevertheless continue for the
purpose of winding up its affairs in respect to any property and assets
which have not been distributed or otherwise disposed of prior to such
dissolution, and to effect such purpose such corporation may sell or otherwise dispose of such property and assets, sue and be sued, contract, and
exercise all other incidental and necessary powers.
History: L. 1961, ch. 28, § 101.
Cross-Reference.
Remission of forfeiture,
§ 3.

Const. Art. XII,

Collateral References.
Corporationse::>618.
19 C.J.S. Corporations
§§ 1728, 1743.
Termination
of corporate
existence, 13
Am. ,Tur. 1157, Corporations
§ 1285 et
seq.
Appointment
of receiver after dissolution or expiration
of charter of corporation, 109 A. L. R. 1526.
Dissolution of corporate lessee as affecting lease, 147 A. L. R. 360.
Dissolution of corporation on ground of
intracorporate
deadlock or dissension, 13
A. L. R. 2d 1260.
Dissolution
of corporation
which executed mortgage, or purchased property subject to it, 128 A. L. R. 572.
Dissolved corporation's
power to participate in arbitration
proceedings, 71 A.L.R.
2d 1121.
Maintainability
of criminal proceedings
against dissolved corporation, 40 A. L. R.
2d 1396.
DECISIONS

Personal liability on contract made by
"trustee"
or others in closing affairs of
dissolved corporation,
76 A. L. R. 1478.
Power of corporation after expiration or
forfeiture of its charter and effects of dissolution, 47 A. L. R. 1288, 97 A. L. R. 477.
Power of equity to appoint receiver for,
or wind up, solvent corporation at instance
of stockholders,
on ground of fraud, mismanagement
or dissensions, 43 A. L. R.
242, 61 A. L. R. 1212, 91 A. L. R. 665.
Reinstatement
of repealed, forfeited, expired, or suspended corporate charter as
validating
acts in interim, 13 A. L. R. 2d
1220.
Right of corporation to prefer creditors,
19 A. L. R. 320, 38 A. L. R. 90, 48 A. L. R.
479, 56 A. L. R. 207, 62 A. L. R. 738.
Right of holders of preferred
stock to
have receiver appointed, 50 A. L. R. 261.
Right of receiver or other liquidator of
insolvent corporation to recover back payments improperly
made during receivership or liquidation, 105 A. L. R. 1519.
Waiver or limitation
by contract
between stockholders of their statutory right
to cause dissolution
of corporation,
154
A. L. R. 269.

UNDER

FORMER

1.

2. Duty of directors.
Where corporation's
charter is forfeited,
it is duty of directors, who are trustees
for stockholders and creditors, to assemble
its assets, liquidate its indebtedness,
and
generally conduct its affairs in such manner as will properly expedite winding up
of corporation's business. Houston v. Utah
Lake Land, Water & Power Co., 55 U.
393, 187 P. 174, 47 A. L. R. 1282.

4.

Authority of directors.
Board of directors in winding up affairs
of corporation on forfeiture
of its charter
had authority to confess judgment on indebtedness of corporation.
Henriod
v.
East Tintic Development
Co., 52 U. 245,
173 P. 134.

LAW

Manner of effecting dissolution.
Sale of all property of corporation will
not ipso facto dissolve corporation,
since
ownership or possession of property is not
essential to corporate
existence.
Geddes
v. Anaconda Copper Min. Co., 245 F. 225.
Mere transfer
by insolvent corporation
of all of its property to trustee for purpose of paying its debts does not per se
work dissolution
of corporation.
Weyeth
Hardware
& Mfg. Co. v. James-SpencerBateman Co., 15 U. 110, 47 P. 604.
3.

Preferences by insolvent corporations.
Former analogous state statute, even if
applicable to corporation organized under
territorial
laws, did not affect power of
such corporation,
on its insolvency,
to
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make preferences
among its creditors.
Weyeth Hardware
& Mfg. Co. v. JamesSpencer-Bateman
Co., 15 U. ll0, 47 P. 604.

Effect of dissolution.
Where charter of corporation
was forfeited for failure to pay license tax under
former repealed statute, it could not subsequently purchase stock of another corporation and engage in business that was
beyond scope of its power even before its
civil death, instead of winding up affairs
of company as required by section 16-1-2.
Houston v. Utah Lake Land, Water &
Power Co., 55 U. 393, 187 P. 174, 47 A. L.
R. 1282.
Proclamation
of governor of state forfeiting charter of corporation under former repealed statute was notice to all of
world that thereafter,
unless reinstated
within time by law provided, that corporation had no right and no power to engage
in any business whatever except such as
would be necessary for purpose of winding
up its affairs. Houston v. Utah Lake Land,
Water & Power Co., 55 U. 393, 187 P.
174, 47 A. L. R. 1282.
Where charter of corporation
was forfeited for failure to pay license tax under
former repealed statute, whatever authority president of corporation had by virtue
5.

of resolution of board of directors
died
with corporation,
and fact that officer
could do those things necessary to wind
up affairs of corporation
does not justify
assumption that he had power and authority that might possibly have vested in him
before charter was forfeited.
Houston v.
Utah Lake Land, Water & Power Co., 55
U. 393, 187 P. 174, 47 A. L. R. 1282.

6.

Proof of forfeiture of charter.
Printed document purporting
to be notice from office of secretary
of state to
the effect that on certain date governor,
pursuant to Comp. Laws 1917, § 1274, now
repealed, filed in his office list containing
names of all corporations
whose right to
do business had expired and charter revoked for failure to pay annual license
tax was competent evidence to prove that
charter
of corporation
whose name appeared on such list was forfeited.
Consolidated Mills & Feed Yards Co. v. Patterson, 62 U. 506, 221 P. 159.
7.

Waiver of forfeiture.
Since forfeiture
of corporate
charter
may be waived by state, until state moves
in matter and forfeiture
has been judicially declared, all of rights granted by
charter continue to exist. Dern v. Salt
Lake City R. Co., 19 U. 46, 56 P. 556.

ARTICLE 4
FOREIGN
Section

16-10-102.
16-10-103.
16-10-104.
16-10-105.
16-10-106.
16-10-107.
16-10-108.
16-10-109.
16-10-ll0.
16-10-lll.
16-10-ll2.
16-10-ll3.
16-10-ll4.
16-10-ll5.
16-10-ll6.
16-10-117.
16-10-118.
16-10-119.
16-10-120.

CORPORATIONS

Admission of foreign corporation-Activities
not considered transacting business in state.
Powers of foreign corporation.
Corporate name of foreign corporation.
Change of name by foreign corporation.
Application for certificate of authority.
Filing of application
for certificate of authority.
Effect of certificate of authority.
Registered office and registered agent of foreign corporation.
Change of registered office or registered agent of foreign corporation-Resignation
of registered
agent.
Service of process on foreign corporation.
Amendment to articles of incorporation
of foreign corporation.
Merger of foreign corporation
authorized
to transact business in
this state.
Amended certificate of authority.
Withdrawal
of foreign corporation.
Filing of application
for withdrawal.
Revocation of certificate of authority.
Issuance of certificate of revocation.
Application to corporations
heretofore authorized to transact business in this state.
Transacting
business without certificate of authority.

16-10-102. Admission of foreign corporation-Activities not considered
transacting business in state.-N o foreign corporation shall have the right

to transact

business in this state until it shall have procured
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of authority so to do from the secretary of state. No foreign corporation
shall be entitled to procure a certificate of authority under this act to transact in this state any business which a corporation organized under this
act is not permitted to transact. A foreign corporation shall not be denied
a certificate of authority by reason of the fact that the laws of the state
or county under which such corporation is organized governing its organization and internal affairs differ from the laws of this state, and
nothing [in] this act contained shall be construed to authorize this state
to regulate the organization or the internal affairs of such corporations.
Without excluding other activities which may not constitute transacting business in this state, a foreign corporation shall not be considered
to be transacting business in this state, for the purposes of this act, by
reason of carrying on in this state any one or more• of the following
activities:
(a) Maintaining or defending any action or suit or any administrative
or arbitration proceeding, or effecting the settlement thereof or the settlement of claims or disputes.
(b) Holding meetings of its directors or shareholders or carrying on
other activities concerning its internal affairs.
( c) Maintaining bank accounts.
( d) Maintaining offices or agencies for the transfer, exchange and registration of its securities, or appointing and maintaining trustees or depositaries with relation to its securities.
( e) Effecting sales through independent contractors.
(f) Soliciting or procuring orders, whether by mail or through employees or agents or otherwise, where such orders require acceptance without this state before becoming binding contracts.
(g) Creating evidences of debt, mortgages or liens on real or personal
property.
(h) Securing or collecting debts or enforcing any rights in property
securing the same.
(i) Transacting any business in interstate commerce.
(j) Conducting an isolated transaction completed within a period of
thirty days and not in the course of a number of repeated transactions of
like nature.
(k) Acquiring, in transactings [transactions] outside Utah or in interstate commerce, of conditional sale contracts or of debts secured by mortgages or liens on real or personal property in Utah, collecting or adjusting
or [of] principal and interest payments thereon, enforcing or adjusting
any rights and [in] property provided for in said conditional sale contracts
or securing said debts, taking any actions necessary to preserve and protect
the interest of the conditional vendor in the property covered by said
conditional sales contracts or the interest of the mortgagee or holder of
the lien in said security, or any combination of such transactions.
History: L. 1961, ch. 28, § 102.

Compiler's Notes.
The bracketed
words "in," appearing
twice, in the nrst paragraph and in subd.

(k), "transactions"
and "of" were inserted by the compiler.
Subdivision
(k) of this section apparently supersedes section 16-8-5.
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Cross-References.
,Application of penal code chapter to
foreign corporations,
76-13-11.
:Banking companies, 7-3-4.
Constitutional
provision,
Cpnst. Art.
XII, § 6.
Fees of secretary of state, 21-1-2.
Foreign insurance companies, filing of
certificate with commissioners, 31-26-3.
Revocation of authority of banks, 7-1-27.
Collateral References.
Corporations~631,
632, 636-642, 654,
661.
20 C.J.S. Corporations §§ 1784-1787, 18101942.
Generally as to what are foreign corporations, 23 Am. Jur., Foreign Corporations, §§ 3-14; as to particular
requirements, conditions, and restrictions relative
to admission and transactions
of business,
23 Am. Jur., Foreign Corporations, §§ 290303; as to doing business, 23 Am. J ur .,
Foreign Corporations, §§ 360-383.
Agreement by foreign corporation to install article within the state as bringing
transaction
within state control, 11 A. L.
R. 614, 101 A. L. R. 356.
Applicability
to corporations not organized for profit of statutes prescribing conditions under which foreign corporations
may do business within state, 37 A. L. R.
1283.
Cessation by foreign corporation of business within state as affecting designation
of agent for service of process, 45 A. L.
R. 1447.
Construction
work as doing business
within the state, 55 A. L. R. 726.
Domestication
of foreign corporations,
effect of, 18 A. L. R. 130, 126 A. L. R.
1503.
Effect of agreement by foreign corporation to service or repair article sold or
leased by it to bring transaction
within
state control, 126 A. L. R. 1104.
Foreign
corporation's
purchase within
state of goods to be shipped into other
state or country as doing business within
state for purposes of jurisdiction or service of process, 12 A. L. R. 2d 1439.
Jurisdiction
of action or proceeding involving internal affairs of foreign corporation, 18 A. L. R. 1383, 89 A. L. R. 736,
155 A. L. R. 1231, 72 A. L. R. 2d 1211.
Leasing of chattels as doing business
within state, 35 A. L. R. 917.
Leasing of real estate by foreign corporation, as lessor or lessee, as doing business within state within statute prescribing conditions of right to do business, 59
A. L. R. 2d 1131.

Massachusetts or business trusts as within statutes relating to foreign corporations,
156 A. L. R. 183.
Mode of proving authority
of foreign
corporation
to do business within state,
2 A. L. R. 1235.
National
corporations,
status,
citizenship, domicil, residence, or location of, 69
A. L. R. 1346, 88 A. L. R. 873.
Ownership or control by foreign corporation of stock of other corporation as
constituting
doing business within state,
18 A. L. R. 2d 187.
Personal liability of stockholder, officer,
or agent for debt of foreign corporation
doing business in the state, 51 A. L. R.
376.
Power of state to require foreign corpo·
ration to become incorporated
under its
laws as a condition of doing business in
state, 72 A. L. R. 105.
Power of state to subject foreign corporation to jurisdiction
of its courts on
sole ground that corporation
committed
tort within state, 25 A. L. R. 2d 1202.
Power to regulate activities of foreign
corporation without state as condition of
its doing business within, 132 A. L. R.
482.
Retaliatory statutes against foreign corporations doing business within state, constitutionality,
construction, operation, and
effect of, 91 A. L. R. 795.
Revocation of license of foreign corporation for bringing suit in, or removing
suit to, federal court, 21 A. L. R. 188.
Right of resident creditors of foreign
corporation to preference over nonresident
creditors, 1 A. L. R. 648.
Solicitation within state ( or District of
Columbia) of orders for goods to be shipped from other state as doing business
within state within statutes prescribing
conditions of doing business or providing for service of process, 146 A. L. R.
941.
Soliciting subscriptions to or selling corporate stock as doing business within
state, 35 A. L. R. 625.
Soliciting
within state of orders for
goods to be shipped from other state as
doing business within state within statutes
prescribing
conditions of doing business
or providing for service of process, 60 A.
L. R. 994, 101 A. L. R. 126, 146 A. L. R.
941.
Statute providing for service of process
upon designated
state official, in action
against foreign corporation, as applicable
to action based on transaction outside the
state, 145 A. L. R. 630, 162 A. L. R. 1424.
Unwarranted
payment of dividends as
ground for ousting foreign corporation, 41
A. L. R. 997.
Validity, construction,
and application
of statute making a foreign corporation
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subject to action ansmg out of contract
made within
state although
such corporation was not doing business therein,
49 A. L. R. 2d 668.
What amounts to presence of foreign
corporation in state, so as to render it
liable to action therein to recover unemployment compensation tax, 161 A. L. R.
1068.
What constitutes doing business within
state by foreign
magazine,
newspaper,
or other publishing corporations, for purposes other than taxation, 38 A. L. R. 2d
747.
Withdrawal of foreign corporation from
state as affecting conditions under which
it may be readmitted
to do business in
state and its right and duties if readmitted, 110 A. L. R. 528.

Law Reviews.
Jurisdiction
over Foreign

Corporations;

DECISIONS

Actions Arising out of Acts Done within
the Forum, by J. P. McBaine, 34 Calif.
Law Review 331.
Service upon Foreign Corporations,
1
Chicago Law Review 348, case note, Consolidated Textile Corp. v. Gregory, 289 U.
S. 85, 77 L. Ed. 1047, 53 S. Ct. 529, and
State of Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Supreme Court for
Spokane County, 289 U. S. 361, 77 L. Ed.
1256, 53 S. Ct. 624.
Constitutional
Limitations
upon State
Taxation of Foreign Corporations, by William C. Coleman, 11 Columbia Law Review
393.
An Analysis
of Doing Business, by
Elcanon Isaacs, 25 Columbia Law Review
1018.
The Proper Forum for Suits Against
Foreign Corporations, by Granger Hansell,
27 Columbia Law Review 12.

UNDER

Constitutionality.
The state has the power to enact constitutional and statutory provisions prescribing terms and conditions for the transaction of business within the state by a
foreign corporation.
A. Booth & Co. v.
Weigand, 30 U. 135, 83 P. 734, 10 L. R. A.
(N. S.) 693, annulling 28 U. 372, 79 P. 570.

1.

2. Construction and application.
Section 16-8-1 sets out the requirements
to be met by a foreign corporation before it is qualified to do business within
this state. Marchant v. National Reserve
Co. of America, 103 U. 530, 540, 137 P.
2d 331, 336.
S. Doing business, what constitutes.
Bringing of suit by foreign corporation
to secure its legal rights is not "doing
business."
George R. Barse Live Stock
Co. v. Range Valley Cattle Co., 16 U. 59,
50 P. 630.
Instituting
suits by foreign corporation
in courts of Utah to enforce contractual
right is not "doing business" within state.
Home Brewing Co. of Chicago Heights v.
American Chemical & Ozokerite Co., 58
U. 219, 198 P. 170.
Filing suit within courts of state by
foreign corporation to recover indebtedness or to enforce obligation is not "doing business" within meaning of statute.
General Motors Acceptance Corp. v. Lund,
60 U. 247, 208 P. 502.
The mere act of accepting an assignment of obligation by foreign corporation
against citizen of Utah is not doing business within state within contemplation of
law. General Motors Acceptance Corp. v.
Lund, 60 U. 247, 208 P. 502.

16-10-102

FORMER

LAW

The soliciting of orders for goods by
salesman of foreign corporation and the
shipment of goods into state pursuant to
such orders are in interstate commerce and
do not constitute
doing business within
state so as to subject corporation to service of process within state. Parke, Davis
& Co. v. Fifth Judicial District Court, 93
U. 217, 72 P. 2d 466.
Corporation
of Missouri
which purchased goods from Utah corporation
by
contract
executed in Missouri and performed by shipment
to Missouri, but
which had no place of business or representatives in Utah, was not doing business in Utah. Kansas City Wholesale Grocery Co. v. Weber Packing Corp., 93 U.
414, 73 P. 2d 1272. (Moffat, J., dissenting.)
Taking of guaranty for payment of past
and future indebtedness, which was incidental to business of selling goods in interstate
commerce, did not amount to
doing business within state so as to render contract void because of failure of
plaintiff, a foreign corporation, to qualify.
Miller Brewing Co. v. Capitol Distributing
Co., 94 U. 43, 72 P. 2d 1056. (Moffat and
Larson, JJ., dissenting.)
Ordinary steps to collect sale price of
interstate-sold
goods done within borders
of state where goods were delivered, such
as taking note or guaranty for payment
of the debt, is not doing business within
state. Miller Brewing Co. v. Capitol Distributing
Co., 94 U. 43, 72 P. 2d 1056.
(Moffat and Larson, JJ., dissenting.)
The fact that a licensing agreement
which permits the licensee to use the
name, dances, instruction books, and methods of the licensor compels the licensee to
comply with certain requirements
as a
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condition to continuing the privilege of
the license does not lead to the conclusion
that the licensor is doing business in the
state of Utah by the licensee as the licensor's alter ego or agent. Shaw v. Jeppson, 121 U. 155, 239 P. 2d 745.
A foreign corporation which entered into
contracts with dealers in the state which
required it to send guaranties
to consumers, advertise through circulars, share
newspaper advertising expense, furnish advertising matter, and send an agent, when
requested, to assist the dealer in sales, was
not "doing business" for purposes of the
statute;
since these acts were incidental
to the entire interstate
character of the
contracts.
East Coast Discount Corp. v.
Reynolds, 7 U. (2d) 362, 325 P. 2d 853.

Certificate of secretary of state.
A certificate of secretary of state where
company was organized and of secretary
of state of Utah are evidence that certificate of incorporation
of company appears
on records of that state and of this. The
certificate of our secretary of state is also
sufficient proof of appointment
of company's process agent: Liter v. Ozokerite
Min. Co., 7 U. 487, 27 P. 690.
4.

Certification of articles of incorporation.
The requirement
of subd. (1), section
16-8-1, that the corporation's articles of incorporation be certified by the secretary
of state of the state in which such corporation is chartered, is substantially
complied with if the certificate is made by a
state officer or commission that has the
custody of such records and is authorized
to certify them under the laws of that
state. Salina Canyon Coal Co. v. Klemm,
76 U. 372, 386, 290 P. 161.

5.

6.

Filing of copy of certified articles.
In mandamus action by foreign corpo·
ration to compel secretary of state to accept and file a copy of plaintiff's articles
of incorporation
and bylaws in accordance with former statute which respondent
refused to do because plaintiff refused to
pay fee as required by former 28-1-2, in
which action plaintiff contended that latter section was violative of commerce and
due process clause of federal Constitution,
court did not abuse its discretion in denying writ, since under former 104-68-2, act
sought to be compelled should be one
which law specially enjoins as duty resulting from an office, and it could not be
contended that respondent had clear duty
to file the papers without payment of any
fee or with payment of fee plaintiff arbitrarily fixed, and mandamus is questionable remedy where plaintiff's
right depends upon holding that statute
under

which respondent justifies is unconstitutional.
L. J. Mueller Furnace
Co. v.
Crockett, 63 U. 479, 227 P. 270.

7.

Compliance with laws of this state.
It is not incumbent upon foreign corporation to assume burden of proving that it
has complied with the provisions of section 16-8-1. Clawson v. Boston Acme
Mines Development Co., 72 U. 137, 151,
269 P. 147, 59 A. L. R. 1318.
In action by receiver of foreign corporation for stockholder's
assessment,
answer held not to raise issue with respect
to invalidity of sale because foreign corporation had not complied with section 168-1. Chandler v. Cullimore, 87 U. 407, 49
P. 2d 422.
Under section 16-8-1 a franchise for engaging in a certain business makes the
doing or carrying
on of that business
lawful,
and engaging
in the business
without a franchise is unlawful.
American Inv. Corp. v. State Tax Comm., 101
U. 189, 120 P. 2d 331.
Noncompliance, effect.
Foreign corporation, which fails to comply with local laws applicable to it, is not
entitled to benefit of local laws relating
to corporations. Rio Grande Western Ry.
Co. v. Telluride Power Transmission Co.,
23 U. 22, 63 P. 995.
Where negotiable note, which was indorsed by defendant,
was made payable
to, and indorsed by, maker, and was given
to foreign corporation
for purchase of
stock, and such corporation had not complied with laws of this state before commencing to do business, defendant
who
indorsed note was liable to holder in due
course notwithstanding
that maker was
not liable, because corporation was doing
business without complying with laws relating thereto, since indorsement implied
consideration,
and contract
of indorser
was distinct from that of maker. Farmers'
& Merchants'
Sav. Bank v. Hudson, 62
U. 131, 218 P. 93.
Failure on part of foreign corporation
to comply with the requirements of 16-8-1
and 16-2-3 does not preclude it from interposing, in suit against it, the defense of
the statute of limitations,
since there is
no statutory
provision withholding
that
right, either in statutes relating to corporations, or in 78-12-35, enumerating the
acts that will toll the statute. Clawson v.
Boston Acme Mines Development Co., 72
U. 137, 151, 269 P. 147, 59 A. L. R. 1318.
8.

9.

Summons and service of process, who
may be served.
Unless otherwise provided by statute,
service of process on officer of foreign
corporation casually or temporarily found
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doing business will not confer jurisdiction
to render judgment against corporation.
Farmers Union Live Stock Comm. v. District Court of Seventh Judicial Dist., 93
U. 181, 72 P. 2d 448.
Service of process on officers of foreign
corporation who were in Utah at time to
attend meeting of another corporation did
not subject foreign corporation to jurisdiction of Utah courts, where it was not
doing business in Utah at the time, although some months previously
it had
been. Farmers Union Live Stock Comm. v.
District Court of Seventh Judicial Dist.,
93 U. 181, 72 P. 2d 448.

16-10-105

10. -"default
judgment."
Plaintiff
may take default judgment
against foreign corporation where service
of summons is had on the company's agent
and no answer is filed within the required
time. Walker Bros. v. Continental Ins. Co.,
2 u. 331.
11. License tax.
Former law requiring foreign corporation to pay annually to secretary of state
a corporation license tax, measured solely
by the authorized capital stock, was held
to be invalid. Minneapolis Steel & Machinery Co. v. Crockett, 71 U. 211, 263 P. 926.

16-10-103. Powers of foreign corporation.-A foreign corporation which
shall have received a certificate of authority under this act shall, until a
certificate of revocation or of withdrawal shall have been issued as provided in this act, enjoy the same, but no greater, rights and privileges as a
domestic corporation organized for the purposes set forth in the application
pursuant to which such certificate of authority is issued; and, except as
in this act otherwise provided, shall be subject to the same duties, restrictions, penalties and liabilities now or hereafter imposed upon a domestic
corporation of like character.
History: L. 1961, ch. 28, § 103.
Collateral Reference.
Statutory requirements

respecting

ance of corporate stock as applicable to
foreign corporations, 8 A. L. R. 2d 1185.
issu-

16-10-104. Corporate name of foreign corporation.-No certificate of
authority shall be issued to a foreign corporation unless the corporate name
of such corporation:
(a) Shall not contain any word or phrase which indicates or implies
that it is organized for any purpose other than one or more of the purposes
contained in its articles of incorporation.
(b) Shall not be the same as, or deceptively similar to, the name of
any domestic corporation existing under the laws of this state or any
foreign corporation authorized to transact business in this state, or a name
the exclusive right to which is, at the time, reserved in the manner provided
in this act, or the name of a corporation which has in effect a registration
of its name as provided in this act.
History:

L. 1961, ch. 28, § 104.

16-10-105. Change of name by foreign corporation.-Whenever
a foreign corporation which is authorized to transact business in this state shall
change its name to one under which a certificate of authority would not
be granted to it on application therefor, the certificate of authority of
such corporation shall be suspended and it shall not thereafter transact
any business in this state until it has changed its name to a name which
is available to it under the laws of this state.
History:

L. 1961, ch. 28, § 105.
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16-10-106. Application for certificate of authority.-A foreign corporation, in order to procure a certificate of authority to transact business in
this state, shall make application therefor to the secretary of state, which
application shall set forth:
(a)' The name of the corporation and the state or country under the
laws of which it is incorporated.
(b) The date of incorporation and the period of duration of the
corporation.
( c) The address of the principal office of the corporation in the state
or country under the laws of which it is incorporated.
( d) The address of the proposed registered office of the corporation
in this state, and the name of its proposed registered agent in this state
at such address.
(e) The purpose or purposes of the corporation which it proposes to
pursue in the transaction of business in this state.
(f) The names and respective addresses of the directors and officers
of the corporation.
(g) A statement of the aggregate number of shares which the corporation has authority to issue, itemized by classes, par value of shares, shares
without par value, and series, if any, within a class.
(h) A statement of the aggregate number of issued shares itemized
by classes, par value of shares, shares without par value, and series, if
any, within a class.
(i) A statement, expressed in dollars, of the amount of stated capital
of the corporation, as defined in this act.
(j) An estimate, expressed in dollars, of the value of all property to
be owned by the corporation for the following year, wherever located, and
an estimate of the value of the property of the corporation to be located
within this state during such year, and an estimate, expressed in dollars,
of the gross amount of business which will be transacted by the corporation during such year, and an estimate of the gross amount thereof which
will be transacted by the corporation at or from places of business in this
state during such year.
(k) Such additional information as may be necessary or appropriate
in order to enable the secretary of state to determine whether such corporation is entitled to a certificate of authority to transact business in
this state and to determine and assess the fees payable as in this act
prescribed.
Such application shall be made on forms proscribed [prescribed] and
furnished by the secretary of state and shall be executed in duplicate by the
corporation by its president or a vice-president and by its secretary or assistant secretary, and verified by one of the officers signing such application.
History: L. 1961, ch. 28, § 106.

Compiler's Note.
The bracketed
word "prescribed"
in
the last paragraph
was inserted by the
compiler.

16-10-107. Filing of application for certificate of authority.-Duplicate
originals of the application of the corporation for a certificate of authority
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shall be delivered to the secretary of state, together with a copy of its
articles of incorporation and all amendments thereto, duly authenticated
by the proper officer of the state or country under the laws of which it
is incorporated.
If the secretary of state finds that such application conforms to law,
he shall, when all fees have been paid as in this act prescribed:
(1) Endorse on each of such documents the word "filed," and the
month, day and year of the filing thereof.
(2) File in his office one of such duplicate originals of the application
and the copy of the articles of incorporation and amendments thereto.
(3) Issue a certificate of authority to transact business in this state to
which he shall affix the other duplicate original application.
The certificate of authority, together with the duplicate original of
the application affixed thereto by the secretary of state, shall be returned
to the corporation or its representatives.
History:

L. 1961, ch. 28, § 107.

16-10-108. Effect of ce,rtificate of authority.-Upon
the issuance of a
certificate of authority by the secretary of state, the corporation shall be
authorized to transact business in this state for those purposes set forth in
its application, subject, however, to the right of this state to suspend or
to revoke such authority as provided in this act, or by section 59-13-61,
Utah Code Annotated 1953.
History:

L. 1961, ch. 28, § 108.

16-10-109. Registered o,ffice.and registe,red agent of foreign corporation.
-Each foreign corporation authorized to transact business in this state
shall have and continuously maintain in this state:
(a) A registered office which may be, but need not be, the same as its
place of business in this state.
(b) A registered agent, which agent may be either an individual resident in this state whose business office is identical with such registered
office, or a domestic corporation, or a foreign corporation authorized to
transact business in this state, having a business office identical with such
registered office.
History:

L. 1961, ch. 28, § 109.

16-10-110. Change of registered office or registered agent of foreign
corporation-Resignation
of registered agent.-A
foreign corporation authorized to transact business in this state may change its registered office
or change its registered agent, or both, upon filing in the office of the
secretary of state a statement setting forth:
(a) The name of the corporation.
(b) The address of its then registered office.
( c) If the address of its registered office be changed, the address to
which the registered office is to be changed.
(d) The name of its then registered agent.
(e) If its registered agent be changed, the name of its successor registered agent.
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(f) That the address of its registered office and the address of the
business office of its registered agent, as changed, will be identical.
(g) That such change was authorized by resolution duly adopted by
its board of directors.
Such statement shall be executed by the corporation by its president
or a vice-president, and verified by him, and delivered to the secretary of
state. If the secretary of state finds that such statement conforms to the
provisions of this act, he shall file such statement in his office, and upon
such filing the change of address of the registered office, or the appointment
of a new registered agent, or both, as the case may be, shall become
effective.
A.ny registered agent of a foreign corporation may resign as such agent
upon filing a written notice thereof, executed in duplicate, with the secretary of state who shall forthwith mail a copy thereof to the corporation
at its principal office in the state or country under the laws of which it
is incorporated.
The appointment of such agent shall terminate upon the
expiration of thirty days after receipt of such notice by the secretary of
state.
History:

L. 1961, ch. 28, § 110.

16-10-111. Se·rvice of process on foreign corporation.-The
registered
agent so appointed by a foreign corporation authorized to transact business
in this state shall be an agent of such corporation upon whom any process,
notice or demand required or permitted by law to be served upon the
corporation may be served.
Whenever a foreign corporation authorized to transact business in this
state shall fail to appoint or maintain a registered agent in this state, or
whenever any such registered agent cannot with reasonable diligence be
found at the registered office, or whenever the certificate of authority of
a foreign corporation shall be suspended or revoked, then the secretary
of state shall be an agent of such corporation upon whom any such process,
notice, or demand may be served. Service on the secretary of state of any
such process, notice, or demand shall be made by delivering to and leaving
with him, or with any clerk having charge of the corporation department
of his office, duplicate copies of such process, notice or demand. In the
event any such process, notice or demand is served on the secretary of state,
he shall immediately cause one of such copies thereof to be forwarded by
registered mail, addressed to the corporation at its principal office in the
state or country under the laws of which it is incorporated.
A.ny service
so had on the secretary of state shall be complete upon the tenth day
following such service.
The secretary of state shall keep a record of all processes, notices and
demands served upon him under this section, and shall record therein the
time of such service and his action with reference thereto.
Nothing herein contained shall limit or affect the right to serve any
process, notice, or demand, required or permitted by law to be served upon
a corporation in any other manner now or hereafter permitted by law.
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L. 1961, ch. 28, § 111.

Collateral References.
Corporations~668.
20 C.J.S. Corporations §§ 1937-1949.
23 Am. Jur.,
Foreign
Corporations
§§ 505-507.
Constitutionality,
construction and effect
of statute providing for service of process
upon statutory
agent in action against
foreign corporation,
as regards communication to corporation
of fact of service,
89 A. L. R. 658.
Foreign
corporation's
purchase
within
state of goods to be shipped into other
state or country as doing business within
state for purposes of service of process, 12
A. L. R. 2d 1439.
"Outstanding
in state," construction and
effect of clause as to, in statute relating to
designation of agent for service of process
upon foreign corporation, 119 A. L. R. 871.
Ownership or control by foreign corpora-
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tion of stock of other corporation as constituting doing business within state under
statute providing for service of process,
18 A. L. R. 2d 193.
Requisites of service upon, or delivery
to, designated public official, as a condition
of substituted
service of process on him,
148 A. L. R. 975.
Service of process on officer, director,
or stockholder
in action against foreign
corporation
doing business in state, 113
A. L. R. 36.
Transaction outside of state, statute providing for service of process upon designated
state
official in action
against
foreign corporation as applicable to action
based on, 145 A. L. R. 630, 162 A. L. R.
1424.
Who is an "agent authorized by employment" to receive service of process within
purview of Federal Rules of Civil Procedure and similar state rules and statutes,
26 A. L. R. 2d 1086.

16-10-112. Amendment to articles of incorporation of foreign corporation.-Whenever
the articles of incorporation of a foreign corporation authorized to transact business in this state are amended, such foreign
corporation shall, within thirty days after such amendment becomes effective, file in the office of the secretary of state a copy of such amendment
duly authenticated by the proper officer of the state or country under the
laws of which it is incorporated; but the filing thereof shall not of itself
enlarge or alter the purpose or purposes which such corporation is authorized to pursue in the transaction of business in this state, nor authorize
such corporation to transact business in this state under any other name
than the name set forth in its certificate of authority.
History:

L. 1961, ch. 28, § 112.

16-10-113. Merger of foreign corporation authorized to transact business
in this state.-Whenever
a foreign corporation authorized to transact business in this state shall be a party to a statutory merger permitted by the
laws of the state or country under the laws of which it is incorporated,
and such corporation shall be the surviving corporation, it shall, within
thirty days after such merger becomes effective, file with the secretary
of state a copy of the articles of merger duly authenticated by the proper
officer of the state or country under the laws of which such statutory
merger was effected; and it shall not be necessary for such corporation to
procure either a new or amended certificate of authority to transact
business in the state unless the name of such corporation be changed thereby
or unless the corporation desires to pursue in this state other or additional
purposes than those which it is then authorized to transact in this state.
History:

L. 1961, ch. 28, § 113.

16-10-114. Amended certificate of authority.-A
foreign corporation authorized to transact business in this state shall procure an amended certifi-
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cate of authority in the event it changes its corporate name, or desires to
pursue in this state other or additional purposes than those set forth in
its prior application for a certificate of authority, by making application
therefor to the secretary of state.
The requirements in respect to the form and contents of such application,
the manner of its execution, the filing of duplicate originals thereof with the
secretary of state, the issuance of an amended certificate of authority and
the effect thereof, shall be the same as in the case of an original application for a certificate of authority.
History:

L. 1961, ch. 28, § 114.

16-10-115. Withdrawal of foreign corporation.-A foreign corporation
authorized to transact business in this state may withdraw from this state
upon procuring from the secretary of state a certificate of withdrawal.
In
order to procure such certificate of withdrawal, such foreign corporation
shall deliver to the secretary of state an application for withdrawal, which
shall set forth :
(a) The name of the corporation and the state or country under the
laws of which it is incorporated.
(b) That the corporation is not transacting business in this state.
( c) That the· corporation surrenders its authority to transact business in this state.
( d) That the corporation revokes the authority of its registered agent
in this state to accept service of process and consents that service of
process in any action, suit or proceeding based upon any cause of action
arising in this state during the time the corporation was authorized to
transact business in this state may thereafter be made on such corporation
by service thereof on the secretary of state.
( e) A post-office address to which the secretary of state may mail a
copy of any process against the corporation that may be served on him.
(f) Such additional information as may be necessary or appropriate
in order to enable the secretary of state to determine and assess any unpaid
fees payable by such foreign corporation as in this act prescribed.
The application for withdrawal shall be made on forms prescribed and
furnished by the secretary of state and shall be executed by the corporation
by its president or a vice-president and by its secretary or an assistant
secretary, and verified by one of the officers signing the application, or,
if the corporation is in the hands of a receiver or trustee, shall be executed
on behalf of the corporation by such receiver or trustee and verified by him.
business within state as affecting designation of agent for service of process, 45
A. L. R. 1447.
Withdrawal
of foreign corporation from
state as affecting conditions under which
it may be readmitted
to do business in
state and its rights and duties if readmitted, 110 A. L. R. 528.

History: L. 1961, ch. 28, § 115.
Collateral References.
Corporationse=>654.
20 C.J.S. Corporations § 1788.
23 Am. Jur.,
Foreign
Corporations
§§ 330-332.
Cessation

by

foreign

corporation

of

16-10-116. Filing of application for withdrawa.1.-Duplicate originals
of such application for withdrawal shall be delivered to the secretary of
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state. If the secretary of state finds that such application conforms to the
provisions of this act, he shall, when he has received a tax clearance from
the state tax commission and all fees have been paid as in this act
prescribed;
(1) Endorse on each of such duplicate originals the word "filed," and
the month, day and year of the filing thereof.
(2) File one of such duplicate originals in his office.
(3) Issue a certificate of withdrawal to which he shall affix the other
duplicate original.
The certificate of withdrawal, together with the duplicate original of
the application for withdrawal affixed thereto by the secretary of state,
shall be returned to the corporation or its representative.
Upon the issuance
of such certificate of withdrawal, the authority of the corporation to transact business in this state shall cease.
History: L. 1961, ch. 28, § 116.

16-10-117. Revocation of certificate of authority.-The
certificate of authority of a foreign corporation to transact business in this state may be
revoked by the secretary of state upon the conditions prescribed in this
section when:
(a) The corporation has failed to file its annual report within the time
required by this act, or has failed to pay any fees or penalties prescribed
by this act when they have become due and payable; or
(b) The corporate powers, rights and privileges of the corporation
have been forfeited as provided by section 59-13-61, Utah Code Annotated
1953; or
( c) The corporation has failed to appoint and maintain a registered
agent in this state as required by this act; or
( d) The corporation has failed, after change of its registered office
or registered agent, to file in the office of the secretary of state a statement
of such change as required by this act; or
( e) The corporation has failed to file in the office of the secretary of
state any amendment to its articles of incorporation or any articles of
merger within the time prescribed by this act; or
(f) A misrepresentation
has been made of any material matter in any
application, report, affidavit, or other document submitted by such corporation pursuant to this act.
No certificate of authority of a foreign corporation shall be revoked by
the secretary of state unless (1) he shall have given the corporation not
less than sixty days' notice thereof by mail addressed to its registered
office in this state, and (2) the corporation shall fail prior to revocation
to file such annual report, or pay such fees or penalties, or file the required
statement of change of registered agent or registered office, or file such articles of amendment or articles of merger, or correct such misrepresentation.
History:

L. 1961, ch. 28, § 117.

Collateral Refe'rences.
Corporationse=o651.
20 C.J.S. Corporations

Generally as to revocation of rights to
do business, 23 Am. Jur., Foreign Corporations §§ 320, 321, 473.

§ 1843.

Dividends,
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ground for ousting
A. L. R. 997.

foreign

corporation,

41

Federal court, right to revoke license of
foreign corporation
for bringing suit in,
or removing suit to, 21 A. L. R. 188.

16-10-118. Issuance of certificate of revocation.-Upon revoking any
such certificate of authority, the secretary of state shall:
(1) Issue a certificate of revocation in duplicate.
(2) File one of such certificates in his office.
(3) Mail to such corporation at its registered office in this state a
notice of such revocation accompanied by one of such certificates.
Upon the issuance of such certificate of revocation, the authority of
the corporation to transact business in this state shall cease.
History:

L. 1961, ch. 28, § 118.

16-10-119. Application to corporations heretofore authorized to transact
business in this state.-Foreign
corporations which are duly authorized to
transact business in this state at the time this act takes effect, for a purpose or purposes for which a corporation might secure such authority under
this act, shall, subject to the limitations set forth in their respective certificates of authority, be entitled to all the rights and privileges applicable
to foreign corporations procuring certificates of authority to transact business in this state under this act, and from the time this act takes effect
such corporations shall be subject to all the limitations, restrictions, liabilities, and duties prescribed herein for foreign corporations procuring certificates of authority to transact business in this state under this act.
History:

L. 1961, ch. 28, § 119.

16-10-120.

Transacting business without certificate of authority.-No

foreign corporation transacting business in this state without a certificate
of authority shall be permitted to maintain any action, suit or proceeding
in any court of this state, until such corporation shall have obtained a
certificate of authority. Nor shall any act on [action], suit or proceeding be
maintained in any court of this state by any successor or assignee of such
corporation or [on] any right, claim or demand arising out of the transaction of business by such corporation in this state, until a certificate of
authority shall have been obtained by such corporation or by a corporation which has acquired all or substantially all of its assets.
The failure of a foreign corporation to obtain a certificate of authority
to transact business in this state shall not impair the validity of any contract or act of such corporation, and shall not prevent such corporation
from defending any act of, suit or proceeding in any court of this state.
A foreign corporation which transacts business in this state without a
certificate of authority shall be liable to this state, for the years or parts
thereof during which it transacted business in this state without a certificate of authority, in an amount equal to all fees and taxes which would
have been imposed by the laws of this state upon such corporation had it
duly applied for and received a certificate of authority to transact business
in this state as required by this act and thereafter filed all reports required by this act, plus all penalties imposed by the laws of this state for
failure to pay such fees and taxes. The attorney general shall bring pro526
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ceedings to recover all amounts due this state under the provision [s] of
this section.
History: L. 1961, ch. 28, § 120.
Compiler's Note.
The bracketed words "action" and "on"
in the first paragraph
and the bracketed
letter "s" in the last paragraph
were inserted by the compiler.
Cross-Reference.
Security
for costs may be required,
Rules of Civil Procedure Rule 12(J).
Collateral References.
Corporations'P653,
661.
20 C.J.S. Corporations
§§ 1856-1860.
Failure to comply with local laws, 23
Am. Jur., Foreign Corporations
§ 333 et
seq.
Generally as to actions by or against
foreign corporations, 23 Am. Jur., Foreign
Corporations §§ 483-576.
Applicability
to. foreign corporations of
statute precluding
defense of want of
legal organization,
73 A. L. R. 1202.
Contract of foreign corporation
made
before compliance with conditions of doing
business in state, effect of compliance with
conditions after action has been begun
on, 75 A. L. R. 465.
Effect of execution of foreign corporation's contract which, while executory, was
unenforceable
because of noncompliance
with conditions of doing business in state,
7 A. L. R. 2d 256.
Failure to procure occupational or business license or permit as affecting validity
DECISIONS

or enforceability
of contract, 118 A. L. R.
646.
Federal court, right of foreign corporation or its assignee to maintain an action
which it could not have maintained
in
state court because of noncompliance with
conditions of doing business in state, 133
A. L. R. 1171. See Woods v. Interstate
Realty Co., 337 U. S. 535, 93 L. Ed. 1524,
69 Sup. Ct. 1235.
Foreign corporation's
rights in respect
of property sold under conditional sale as
affected by failure to comply with conditions of doing business in state, 130 A. L.
R. 999.
Right to assert mechanic's lien as affected by failure of foreign corporation to
comply or delay in complying with condition of its right to do business, 95 A. L. R.
367.
Rule that in general inhibits
foreign
corporation
which has failed to comply
with conditions
of doing or continuing
business in state, or domestic corporation
which has forfeited its charter, from maintaining action, as applicable to action at
law to vindicate
corporation's
property
rights against tort-feasor,
136 A. L. R.
1160.
Subsequent
compliance with conditions
of doing business in state as affecting enforceability
of contract made before compliance, 75 A. L. R. 446.

Law Review.
The Federal Protection of Foreign Corporations by Elcanon Isaacs, 25 Columbia
Law Review 263.

UNDER

Construction and application.
The language of section 16-8-3 applies to
all transactions
whatsoever, including implied contracts. Dunn v. Utah Serum Co.,
65 U. 527, 238 P. 245.
The owner of a business is not precluded from enforcing a covenant not to
compete merely because a foreign corporation, disqualified
from suing, may also
have an interest in the contract, and may
incidentally
derive an indirect
benefit
from the enforcement
of the owner's
rights. Shaw v. Jeppson, 121 U. 155, 239
P. 2d 745.
1.

2. Doing business, what constitutes.
Bringing of suit by foreign corporation
to secure its legal rights is not "doing
business." George R. Barse Live Stock
Co. v. Range Valley Cattle Co., 16 U. 59,
50 P. 630.

FORMER

LAW

As to foreign corporation which has not
filed copy of articles, section 16-8-3 was
not designed or intended to prohibit doing
of single act of business by such corporation, with no apparent intention to do any
other act, or to engage in corporate business. George R. Barse Live Stock Co. v.
Range Valley Cattle Co., 16 U. 59, 50 P.
630.
The doing of a single act or the making
of a single contract by a foreign corporation in the line of its business within the
state, without having complied with regulatory statutes relative thereto, does not
constitute
"doing business"
within
the
state within the meaning of 16-2-8. A.
Booth & Co. v. Weigand, 30 U. 135, 83 P.
734, 10 L. R. A. (N. S.) 693. (Bartch
C.
J., dissenting.)
'
Instituting
suits by foreign corporation
in courts of Utah to enforce contractual
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right is not "doing business" within state.
Even if incliviclual acts contracted to be
Home Brewing Co. v. American Chemical
performed
by
a foreign
corporation
& Ozokerite Co., 58 U. 219, 198 P. 170.
would not constitute "doing business," this
is not determinative,
since the activities
Corporation
of Missouri
which purand situation must be judged as a whole.
chased goods from Utah corporation
by
East Coast Discount Corp. v. Reynolds, 7
contract executed in Missouri and perU. (2d) 362, 325 P. 2(1 853.
formed by shipment to Missouri, but which
had no place of business or representaIn determining
whether a foreign cortives in Utah, was not doing business in
poration is doing business in the state by
Utah. Kansas City Wholesale Grocery Co. entering into contracts with residents, the
v. Weber Packing Corp., 93 U. 414, 73 P.
place of the contract is not controlling as
2d 1272. (Moffat, J., dissenting.)
much as the place of performance and the
things to be clone. East Coast Discount
Foreign corporation not "doing business"
Corp. v. Reynolds, 7 U. (2d) 362, 325 P.
within this state may furnish purchase
2cl 853.
money for acquisition
of stock of Utah
company and may take title thereto, withof doing business.
out qualifying by compliance with 16-8-1 3. -proof
Conveyances to foreign corporation in
and 16-8-2. Marchant v. National Reserve
question by four cleecls. recorclecl in this
Co., 103 U. 530, 137 P. 2d 331.
state, was helcl to be insufficient evidence
In a recent able opinion, in which both
of corporate presence within this state to
state and federal cases were discussed at
constitute
"doing business"
within the
length, the law was stated as follows:
To be "doing business" in a state, a <:or- state of Utah. Marnhant v. National Reserve Co., 103 U. 530, 137 P. 2d 331.
poration must be engaged in a continuing
course of business, rather than a few
4. Effect of compliance.
isolated transactions,
whether those transBy complying with state Jaw, foreign
actions are within the usual scope of that
corporations
are accorded same but no
corporation's business or not. There must
other or greater rights than domestic corbe at least some permanence
about the
porations.
First Security Corp. v. State
presence and business transactions
of the
Tax Comm., 91 U. 101, 63 P. 2cl 1062.
corporation within the state. Marchant v.
National Reserve Co., 103, U. 530, 546, 137
5. Right to "benefit" of local laws.
P. 2cl 331, 338.
Foreign corporation,
failing to comply
The fact that a licensing agreement
with laws of this state, has no power to
which permits the licensee to use the name,
engage in business in state ancl is not
dances, instruction books, and methods of
entitled to "benefit" of laws of state with
the licensor compels the licensee to comreference
to corporations.
Rio Grande
ply with certain requirements as a condiWestern Ry. Co. v. Telluride Power Transtion to continuing
the privilege of the
mission Co., 23 U. 22, 63 P. 995; First
license does not lead to the conclusion that
Security Corp. v. State Tax Comm., 91
the licensor is doing business in the state
U. 101, 63 P. 2d 1062.
of Utah by the licensee as the licensor's
Term "benefits" under section 352, R. S.
alter ego or agent. Shaw v. Jeppson, 121 1898, providing that noncomplying corpoU. 155, 239 P. 2cl 745.
rations "shall not be entitled to the beneThe sales of a noncomplying
foreign
fit of the laws of this state relating to
company clid not amount to "doing busicorporations," clid not include right to sue,
ness" here where there was only solicitaand foreign corporation, not having comtion in the state and one continuous shipplied with regulatory provisions relative
ment from the company's premises to the
thereto, was not thereby precluded from
buyers, so the company could sue the buymaintaining
a suit against a citizen on a
ers in a Utah court. William C. Moore & contract made in Utah ancl executed on
Co. v. Sanchez, 6 U. (2d) 309, 313 P. 2d
the part of the corporation, which was not
461.
illegal in itself, and on the claims of
others assigned to it not in the ordinary
A foreign corporation which entered into
course of its business. A. Booth & Co. v.
contracts with dealers in the state which
Weigand, 30 U. 135, 145, 83 P. 734, 10
required it to send guaranties to consumL. R. A. (N. S.) 693, annulJing 28 U. 372,
ers, advertise
through
circulars,
share
79 P. 570. (Bartch, C. J., dissenting.)
newspaper advertising expense, furnish advertising matter, and send an agent, when
6.
Effect of noncompliance, validity of
requested, to assist the dealer in sales, was
transaction.
not "doing business" for purposes of the
Note and mortgage held by foreign corstatute, since these acts were incidental to
the entire interstate character of the conporation executed by domestic corporation
to secure loan macle by foreign corporatracts. East Coast Discount Corp. v. Reyntion while foreign corporation was doing
olds, 7 U. (2d) 362, 325 P. 2d 853.
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16-8-1 was void, and such foreign corporation could not set off amount of loan
against rent owing by it to domestic corporation. Dunn v. Utah Serum Co., 65 U.
527, 238 P. 245.
Mortgage made by foreign building and
loan association,
when it did business
within the state without complying with
statutes applying thereto, was unenforceable and void, and association
could not
impress the property
with any liens or
recover taxes paid under the mortgage.
Franklin Bldg. & Loan Co. v. Peppard, 97
U. 483, 93 P. 2d 925.

7. -right
of noncomplying company to
defend.
Section 16-8-3 does not prohibit a noncomplying corporation from defending an
action brought against it, and, therefore,
it may plead the statute
of limitations.
Clawson v. Boston Acme Mines Development Co., 72 U. 137, 153, 269 P. 147, 59
A. L. R. 1318.
A franchise for engaging in a certain
business makes the doing or carrying on
of that business lawful, and engaging in
the business without
a franchise
is unlawful; therefore, in determining
whether
a corporation is exempt from a franchise
t,ax, what a corporation
does without being authorized by its franchise cannot be
considered. American Inv. Corp. v. State
Tax Comm., 101 U. 189, 120 P. 2d 331.
8. Actions by foreign corporations.
Under section 16-8-3, bona fide holder
for value and without notice could not
enforce note payable to bearer and delivered to noncomplying foreign corporation,
notwithstanding
provisions of Negotiable
Instruments Law. First Nat. Bank of Price
v. Parker, 57 U. 290, 194 P. 661, 12 A. L.
R. 1373.
One suing on notes acquired
through
foreign corporation
need not allege compliance with statutes authorizing such corporations to do business in state, where
complaint does not disclose that corporation was doing business in state. Redfield
v. First Nat. Bank, 66 U. 459, 244 P. 210.
Under section 16-8-3 foreign corporation
not complying with laws of this state may
nevertheless
sue in our courts if sale or
other transaction
was interstate
in character. Advance-Rumely
Thresher
Co. v.
Stohl, 75 U. 124, 283 P. 731.
}'oreign corporation
who had complied
with provisions
of statute
at time of
bringing action could maintain action for
tort committed against it, although at time
of wrung, corporation was doing business
in state without complying with its laws.
California
Land & Construction
Co. v.
Halloran, 82 U. 267, 17 P. 2d 209.

16-10-120

ForMlosure
decree set aside and cause
remanded
due to trial court's improper
handling
of defense plea that plaintiff
was simply a figurehead for a foreign corporation which had been engaged in business within
the state through
another
company as alter ego, without ~omp~ying
with statute, where such woul~ mvahdate
the mortgage. Golden v. American Keene
Cement & Plaster Co., 98 U. 23, 95 P. 2d
755.
Under section 16-8-3 plaintiff
corporation a foreign corporation,
could not recov~r for its product sold within the state
of Utah prior to its qualifying to do business within the state. The application
of
16-8-3 in the particular
case was not a
burden on interstate
commerce since the
plaintiff's goods came into the state be~ore
sale and came to a rest and at that tune
became part of the general property within the state and intrastate
rather than
interstate.
Mud Control Laboratories
v.
Covey, 2 U. (2d) 85, 269 P. 2d 854, 856,
distinguished
in 313 P. 2d 463.

9.

-answer or defenses.
In an action by a noncomplying foreign
corporation the fact of noncompliance may
be set up by defendant
in his answer.
Fred Miller Brewing Co. v. Gaudio, 50
U. 66, 165 P. 786, citing Comp. Laws 1907,
§ 352, as amended by Laws 1915, ch. 101.
Defense that plaintiff,
a foreign corporation, did not have legal capacity to
maintain the action, because it was doing
business in this state in violation of the
law, is waived, unless taken timely by
demurrer or answer under former sections
104-8-1, 104-8-5 and 104-8-6, Code 1943. J.
B. Colt Co. v. District Court of Fifth Judicial District, 72 U. 281, 269 P. 1017.
10.

Noncomplying foreign corporation defending actions.
Section 16-8-3 was not intended to prevent noncomplying
foreign
corporations
from defending
suits which are brought
against them in this state. John C. Cutler
Assn. v. De Jay Stores, 3 U. (2d) 107,
279 P. 2d 700, 704, 47 A. L. R. 2d 539.

11. Forfeiture of the corporate charter.
Section 16-8-3, does not apply where a
foreign corporation
has in fact qualified
to do business in the state and the corporate charter has been subjected to forfeiture for the failure to pay taxes. Prudential Feel. S. & L. Assn. v. Hartford
Acc. & Incl. Co., 7 U. (2d) 366, 325 P. 2d
899.
12. Right of action under Mille,r Act.
In an action by a subcontractor
against
foreign
noncomplying
prime
contractor
under the Miller Act for performance
un-
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der the subcontract, section 16-8-3 did not
preclude the prime contractor
from asserting counterclaim
for nonperformance

against the subcontractor.
United States
v. Golden West Construction
Co., 194 F.
Supp. 371.

ARTICLE 5
ADMINISTRATION,
Section

16-10-121.
16-10-122.
16-10-123.
16-10-124.
16-10-125.
16-10-126.
16-10-127.
16-10-128.
16-10-129.
16-10-130.
16-10-131.
16-10-132.
16-10-133.
16-10-134.
16-10-135.
16-10-136.
16-10-137.
16-10-138.
16-10-139.
16-10-140.
16-10-141.
16-10-142.
16-10-143.

REPORTS,

FEES,

MISCELLANEOUS

PROVISIONS

Annual report of domestic and foreign corporations.
Filing of annual report of domestic and foreign corporations.
Authority of secretary of state to collect fees and charges.
Fees for filing documents and issuing certificates.
Miscellaneous charges.
License fees payable by domestic corporations.
License fees payable by foreign corporations.
Penalties imposed upon corporations.
Penalties imposed upon officers and directors.
Interrogatories
by secretary of state.
Information
disclosed by interrogatories.
Powers of secretary of state.
Appeal from secretary of state.
Certificates and certified copies to be received in evidence.
Forms to be furnished by secretary of state.
Greater voting requirements.
Waiver of notice.
Action by shareholders without a meeting.
Unauthorized
assumption of corporate powers-Liability.
Existing corporations continued-Assessment
of shares-Annual
report.
Application to fo1·eign and interstate commerce.
Formation of water companies and other companies of like character.
Effect of repeal of prior acts.

16-10-121. Annual report of domestic and foreign corporations.-Each
domestic corporation, and each foreign corporation authorized to transact
business in this state, shall file, within the time prescribed by this act,
an annual report setting forth:
(a) The name of the corporation and the state or country under the
laws of which it is incorporated.
(b) The address of the registered office of the corporation in this state,
and the name of its registered agent in this state at such address, and, in
the case of a foreign corporation, the address of its principal office in the
state or country under the laws of which it is incorporated.
( c) A brief statement of the character of the business in which the
corporation is actually engaged in this state.
( d) The names and respective addresses of the directors and officers
of the corporation.
( e) A statement of the aggregate number of shares which the corporation has authority to issue, itemized by classes, par value of shares, shares
without par value, and series, if any, within a class.
(f) A statement of the aggregate number of issued shares, itemized by
classes, par value of shares, shares without par value, and series, if any,
within a class.
(g) A statement, expressed in dollars, of the amount of stated capital
of the corporation, as defined in this act.
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Such annual report shall be made on forms prescribed and furnished
by the secretary of state, and the information therein contained shall be
given as of the date of the execution of the report. It shall be executed
by the corporation by its president, a vice-president, secretary, an assistant
secretary, or treasurer, and verified by the officer executing the report, or,
if the corporation is in the hands of a receiver or trustee, it shall be executed on behalf of the corporation and verified by such receiver or trustee.
History:

L. 1961, ch. 28, § 121.

Cross-Reference.
False reports
by director,
agent, misdemeanor, 76-13-6.

officer,

or

16-10-122. Filing of annual repo•rtof domestic and foreign corporations.
-Such annual report of a domestic or foreign corporation shall be delivered
to the secretary of state between the first day of January and the first
day of March of each year, except that the first annual report of a domestic
or foreign corporation shall be filed between the first day of January and
the first day of March of the year next succeeding the calendar year in
which its certificate of incorporation or its certificate of authority, as the
case may be, was issued by the secretary of state. Proof to the satisfaction
of the secretary of state that prior to the first day of March such report
was deposited in the United States mail in a sealed envelope, properly addressed, with postage prepaid, shall be deemed a compliance with this
requirement. If the secretary of state finds that such report conforms to the
requirements of this act, he shall file the same. If he finds that it does not
so conform, he shall promptly return the same to the corporation for any
necessary corrections, in which event the penalties hereinafter prescribed
for failure to file such report within the time hereinabove provided shall
not apply, if such report is corrected to conform to the requirements of
this act and returned to the secretary of state in sufficient time to be filed
prior to the first day of April of the year in which it is due.
History:

L. 1961, ch. 28, § 122.

16-10-123. Authority of secretary of state to collect fees and charges.The secretary of state shall charge and collect in accordance with the provisions of this act :
(a) Fees for filing documents and issuing certificates.
(b) Miscellaneous charges.
( c) License fees.
History:

L. 1961, ch. 28, § 123.

16-10-124. Fees for filing documents and issuing certificates.-The secretary of state shall charge and collect for:
(a) Filing articles of incorporation and issuing a certificate of incorporation, twenty dollars.
(b) Filing articles of amendment and issuing a certificate of amendment, twenty dollars.
( c) Filing restated articles of incorporation, twenty dollars.
( d) Filing articles of merger or consolidation and issuing a certificate
of merger or consolidation, twenty dollars.
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Filing an application to reserve a corporate name, five dollars.
Filing a notice of transfer of a reserved corporate name, five

dollars.
(g) Filing a statement of change of address of registered office or
change of registered agent, or both, one dollar.
(h) Filing a statement of the establishment of a series of shares, five
dollars.
( i) Filing a statement of cancellation of shares, five dollars.
(j)
Filing a statement of reduction of stated capital, five dollars.
(k) Filing a statement of intent to dissolve, one dollar.
( 1) Filing a statement of revocation of voluntary
dissolution proceedings, one dollar.
(m) Filing articles of dissolution, one dollar.
(n) Filing an application of a foreign corporation for a certificate of
authority to transact business in this state and issuing a certificate of
authority, twenty dollars.
( o) Filing an application of a foreign corporation for an amended
certificate of authority to transact business in this state and issuing an
amended certificate of authority, twenty dollars.
( p) Filing a copy of an amendment to the articles of incorporation
of a foreign corporation holding a certificate of authority to transact business in this state, ten dollars.
( q) Filing a copy of articles of merger of a foreign corporation holding
certificate of authority to transact business in this state, twenty dollars.
(r) Filing an application for withdrawal of a foreign corporation and
issuing a certificate of withdrawal, five dollars.
(s) Filing application for registration of corporate name, one dollar
for each month or fraction thereof between the date of filing such application and December 31 of the calendar year in which such application
is filed.
(t) Filing an application for renewal of registration of corporate name,
ten dollars.
(u) Filing any other statement or report, except an annual report, of
a domestic or foreign corporation, one dollar.
History:

L. 1961, ch. 28, § 124.

16-10-125. Miscellaneous charges.-The
secretary of state shall charge
and collect :
(a) For furnishing a certified copy of any document, instrument, or
paper relating to a corporation, thirty-five cents per page and one dollar
for the certificate and affixing the seal thereto.
(b) At the time of any service of process on him as resident agent of
a corporation, five dollars, which amount may be recovered as taxable
costs by the party to the suit or action causing such service to be made
if such party prevails in the suit or action.
History:

L. 1961, ch. 28, § 125.

16-10-126. License fees payable by domestic corporations.-The
secretary of state shall charge and collect from each domestic corporation
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license fees, based upon the number of shares which it will have authority
to issue or the increase in the number of shares which it will have authority
to issue, at the time of:
(a) Filing articles of incorporation;
(b) Filing articles of amendment increasing the number of authorized
shares; and
( c) Filing articles of merger or consolidation increasing the number
of authorized shares which the surviving or new corporation, if a domestic
corporation, will have authority to issue above the aggregate number of
shares which the constituent domestic corporations and constituent foreign
corporations authorized to transact business in this state had authority to
issue.
License fees shall be at the rate of one-twentieth of one per cent of the
dollar value of the total authorized shares except that no fee shall be less
than $25.00 nor more than $1,000.00. For purposes only of computing fees
under this section, the dollar value of each authorized share having a par
value shall be equal to such par value and the dollar value of each
authorized share having no par value shall be equal to $10.00.
The license fees payable on an increase in the number of authorized
shares shall be imposed only on the increased number of shares.
Histoi-y: L. 1961, ch. 28, § 126.

16-10-127. License fees payable by foreign corporations.-The secretary
of state shall charge and collect from each foreign corporation license fees,
based upon the proportion represented in this state of the number of shares
which it has authority to issue or the increase m the number of shares
which it has authority to issue, at the time of:
(a) Filing an application for a certificate of authority to transact
business in this state;
(b) Filing articles of amendment which increased the number of
authorized shares; and
( c) Filing articles of merger or consolidation which increased the
number of authorized shares which the surviving or new corporation, if
a foreign corporation, has authority to issue above the aggregate number
of shares which the constituent domestic corporations and constituent
foreign corporations authorized to transact business in this state had
authority to issue.
License fees shall be at the rate of one-twentieth of one per cent of the
dollar value of the total authorized shares represented in this state except
that no fee shall be less than $25.00 nor more than $1,000.00. For purposes
only of computing fees under this section, the dollar value of each authorized share represented in this state having a par value shall be equal to
such par value and the dollar value of each authorized share represented
in this state having no par value shall be equal to $10.00.
T'he license fees payable on an increase in the number of authorized
shares shall be imposed only on the increased number of shares represented
in this state, and the number of previously authorized shares shall be
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taken into account in determining the rate applicable to the increased
number of authorized shares.
The number of authorized shares represented in this state shall be
that proportion of its total authorized shares which the sum of the value of
its property located in this state and the gross amount of business transacted by it at or from places of business in this state bears to the sum of the
value of all of its property, wherever located, and the gross amount of its
business, wherever transacted.
Such proportion shall be determined (a)
from information contained in the application for a certificate of authority
to transact business in this state or (b) from a statement filed at the time
of filing articles of amendment, merger or consolidation involving an increase in the number of authorized shares as aforesaid. Such statement
shall be made on a form prescribed and furnished by the secretary of state
and shall be executed by the corporation by its president or a vice-president
and by its secretary or an assistant secretary, and verified by one of the
officers signing such statement.
History:

L. 1961, ch. 28, § 127.

16-10-128. Penalties imposed upon corporations.-Each
corporation, domestic or foreign, that fails or refuses to file its annual report for any
year within the time prescribed by this act and each corporation, domestic
or foreign, that fails or refuses to answer truthfully and fully within the
time prescribed by this act interrogatories propounded by the secretary
of state in accordance with the provisions of this act, shall be deemed to be
guilty of a misdemeanor and upon conviction thereof may be fined in any
amount not exceeding five hundred dollars.
History:

L. 1961, ch. 28, § 128.

16-10-129. Penalties imposed upon offlceirs and directors.-Each
officer
and director of a corporation, domestic or foreign, who fails or refuses
within the time prescribed by this act to answer truthfully and fully
interrogatories propounded to him by the secretary of state in accordance
with the provisions of this act, or who signs any articles, statement, report,
application or other document filed with the secretary of state which is
known to such officer, or director to be false in any material respect, shall
be guilty of a misdemeanor.
History:

L. 1961, ch. 28, § 129.

16-10-130. Interrogatories by secretary of state.-The secretary of state
may propound to any corporation, domestic or foreign, subject to the provisions of this act, and to any officer or director thereof, such interrogatories
as may be reasonably necessary and proper to enable him to ascertain
whether such corporation has complied with all the provisions of this
act applicable to such corporation. Such interrogatories shall be answered
within thirty days after the mailing thereof, or within such additional
time as shall be fixed by the secretary of state, and the answers thereto
shall be full and complete and shall be made in writing and under oath.
If such interrogatories be directed to an individual they shall be answered
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by him, and if directed to a corporation they shall be answered by the
president, vice-president, secretary or assistant secretary thereof.
The secretary of state need not file any document to which such interrogatories relate until such interrogatories be answered as herein provided,
and not then if the answers thereto disclose that such document is not in
conformity with the provisions of this act. The secretary of state shall
certify to the attorney general, for such action as the attorney general may
deem appropriate, all interrogatories
and answers thereto which disclose
a violation of any of the provisions of this act.
History:

L. 1961, ch. 28, § 130.

16-10-131. Information disclosed by interrogatories.-Interrogatories
propounded by the secretary of state and the answers thereto shall not be
open to public inspection nor shall the secretary of state disclose any
facts or information obtained therefrom except in so far as his official duty
may require the same to be made public or in the event such interrogatories
or the answers thereto are required for evidence in any criminal proceedings or in any other action by this state.
History:

L. 1961, ch. 28, § 131.

16-10-132. Powers of secretary of state.-The
secretary of state shall
have the power and authority reasonably necessary to enable him to administer this act efficiently and to perform the duties therein imposed
upon him.
History:

L. 1961, ch. 28, § 132.

16-10-133. Appeal from secretary of state.-If the secretary of state
shall fail to approve any articles of incorporation, amendment, merger,
consolidation or dissolution, or any other document required by this act
to be approved by the secretary of state before the same shall be filed in
his office, he shall, within ten days after the delivery thereof to him, give
written notice of his disapproval to the person or corporation, domestic or
foreign, delivering the same specifying the reasons therefor.
From such
disapproval such person or corporation may appeal to the district court of
the county in which the registered office of such corporation is, or is
proposed to be, situated by filing with the clerk of such court a petition
setting forth a copy of the articles or other document sought to be filed
and a copy of the written disapproval thereof by the secretary of state;
whereupon the matter shall be tried de novo by the court, and the court
shall either sustain the action of the secretary of state or direct him to
take such action as the court may deem proper.
If the secretary of state shall revoke the certificate of authority to
transact business in this state of any foreign corporation, pursuant to the
provisions of this act, such foreign corporation may likewise appeal to
the district court of the county where the registered office of such corporation in this state is situated, by filing with the clerk of such court
a petition setting forth a copy of its certificate of authority to transact
business in this state and a copy of the notice of revocation given by the
secretary of state; whereupon the matter shall be tried de novo by the
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court, and the court shall either sustain the action of the secretary of state
or direct him to take such action as the court may deem proper.
Appeals from all final orders and judgments entered by the district
court under this section in review of any ruling or decision of the secretary
of state may be taken as in other civil actions.
History:

L. 1961, ch. 28, § 133.

16-10-134. Certificates and certified copies to be received in evidence.All certificates issued by the secretary of state in accordance with the
provisions of this act, and all copies of documents filed in his office in
accordance with the provisions of this act when certified by him, shall be
taken and received in all courts, public offices and official bodies as primafacie evidence of the facts therein stated. A certificate by the secretary
of state under the great seal of this state as to the existence or nonexistence
of the facts relating to corporations shall be taken and received in all
courts, public offices, and official bodies as prima-facie evidence of the
existence or nonexistence of the facts therein stated.
History:

L. 1961, ch. 28, § 134,

16-10-135. . Forms to be furnished by secretary of state.-All reports required by this act to be filed in the office of the secretary of state shall be
made on forms which shall be prescribed and furnished by the secretary
of state. Forms for all other documents to be filed in the office of the
secretary of state shall be furnished by the secretary of state on request
therefor, but the use thereof, unless otherwise specifically prescribed in
this act, shall not be mandatory.
History: L. 1961, ch. 28, § 135.

16-10-136. Greater voting requirements.-Whenever,
with respect to any
action to be taken by the shareholders of a corporation, the articles of
incorporation require the vote or concurrence of the holders of a greater
proportion of the shares, or of any class or series thereof, than required
by this act with respect to such action, the provisions of the articles of
incorporation shall control.
History:

L. 1961, ch. 28, § 136.

16-10-137. Waiver of notice.-Whenever
any notice is required to be
given to any shareholder or director of a corporation under the provisions
of this act or under the provisions of the articles of incorporation or
bylaws of the corporation, a waiver thereof in writing signed by the
person or persons entitled to such notice, whether before or after the
time stated therein, shall be equivalent to the giving of such notice.
History:

L. 1961, ch. 28, § 137.

16-10-138. Action by shareholders without a meeting.-Any
action
required by this act to be taken at a meeting of the shareholders of a
corporation, or any action which may be taken at a meeting of the shareholders, may be taken without a meeting if a consent in writing, setting
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forth the action so taken, shall be signed by all of the shareholders
entitled to vote with respect to the subject matter thereof.
Such consent shall have the same force and effect as a unanimous vote
of shareholders, and may be stated as such in any articles or document
filed with the secretary of state under this act.
History: L. 1961, ch. 28, § 138.

16-10-139. Unauthorized assumption of corporate powers-Liability.All persons who assume to act as a corporation without authority so to do
shall be jointly and severally liable for all debts and liabilities incurred or
arising as a result thereof.
History:

L. 1961, ch. 28, § 139.

16-10-140. Existing corporations continued-Assessment

of shares-

Annual report.-Corporations
for pecuniary profit as well as corporations
granted the rights, privileges, powers, duties, and obligations of corporations
organized for pecuniary profit which are organized and existing under the
laws of this state at the time this act takes effect shall continue in existence
with all the rights and privileges applicable to corporations organized
under this act, and from the time this act takes effect, the aforesaid
corporations, whether heretofore or hereafter organized, shall have all
the rights and privileges and shall be subject to all the limitations, restrictions, liabilities and duties prescribed herein, except that such corporations whose articles of incorporation provide for the assessment of
shares may continue to levy assessments in the manner, at the times and
in the amounts as may be prescribed by its articles of incorporation or,
if not so prescribed, then as provided by chapter 4 of Title 16.
On or before March 1, 1962, and annually thereafter as provided in
section 16-10-122, every existing corporation, including foreign corporations
qualified to do business in this state at the time this act takes effect, shall
file an annual report with the secretary of state setting forth the information prescribed by section 16-10-121. The designation of the registered office
of the corporation in this state and the address thereof and the designation
of its resident agent in this state at such address contained in the first
annual report of the corporation shall be in lieu of designating such office
and agent in the articles of incorporation of such corporation, and such
designation shall continue until changed as provided in section 16-10-12.
Any certificates of stock issued by existing corporations after the effective date of this act shall conform to the requirements of section 16-10-21.
History:

L. 1961, ch. 28, § 140.

Compiler's Note.
The references in this section to "section
16-10-122," "section 16-10-121," "section 1610-12" and "section 16-10-21" appeared in
the act as "section 122," "section 121,"
"section 12" and "section 21 of this aet"
respectively.

Cross-Reference.
Acceptance of Constitution by corporations existing at time of adoption, Const.
Art. XII, § 2.
Collateral References.
Corporations~l2½.
18 O.J.S. Corporations

§ 41.

16-10-141. Application to foreign and interstate com.merce.-The provisions of this act shall apply to commerce with foreign nations and among

537

16-10-142

CORPORATIONS

the several states only in so far as the same may be permitted
provisions of the Constitution of the United States.
History:

L. 1961, ch. 28, § 141.

Repealing Clause.
Section 142 of Laws 1961, ch. 28 provided as follows: "Sections 16-1-1, 16-1-2,
16-1-3, 16-2-1, 16-2-2, 16-2-3, 16-2-4, and 162-5, Utah
Code Annotated
1953, as
amended by chapter
25, Laws of Utah
1953, and by chapter 23, Laws of Utah
1957 · sections 16-2-6 16-2-7 16-2-8 16-2-9
16-2-10, 16-2-11, 16-2-12, 16-2'.13 and,16-2-14;
Utah Code Annotated 1953, as amended by
chapter 22, Laws of Utah 1955; sections
16-2-15, 16-2-16, 16-2-17, 16-2-18, 16-2-19,
16-2-20, 16-2-21, 16-2-22, 16-2-23, and 162-24, Utah
Code Annotated
1953, as
amended by chapter 25, Laws of Utah

under the

1953; sections 16-2-25, 16-2-26, 16-2-27, 162-28, 16-2-29, 16-2-30, 16-2-31, and 16-2-32,
Utah Code Annotated 1953 as amended by
chapter 23, Laws of Utah 1955; sections
16-2-33, 16-2-34, 16-2-35, 16-2-36, 16-2-37,
16-2-38, 16-2-39, 16-2-40, 16-2-41, 16-2-42, 162-43, 16-2-44, 16-2-45, 16-2-46, 16-2-47, 164-1, 16-4-2, 16-4-3, 16-4-11, 16-5-1, 16-5-2,
16-5-3, 16-5-4, 16-5-5, 16-5-6 and 16-8-1,
Utah Code Annotated
1953, as amended
by chapter 25, Laws of Utah 1957; sections 16-8-2, 16-8-3, 16-8-4, 78-42-1, 78-42-2,
78-42-3, 78-42-4, 78-42-5, 78-42-6, 78-42-7,
78-43-1, 78-43-2, 78-43-3, 78-43-4, 78-43-5,
and 78-43-6, Utah Code Annotated
1953,
are hereby repealed."

16-10-142. Formation of water companies and other companies of like
character.-W ater companies, water users associations, irrigating companies, canal companies, ditch companies, reservoir companies and other
corporations of like character and purpose may be formed under the Utah
Business Corpoi:ation Act subject to all the terms and provisions thereof
except that such corporations whose articles of incorporation provide for
the assessment of shares may levy assessments at the times and in the
amounts as may be prescribed by its articles of incorporation, or, if not so
prescribed, then as provided by chapter 4 of Title 16.
History:

L. 1961, ch. 28, § 143.

16-10-143. Effect of repeal of prior acts.-The
repeal of a prior law by
this act shall not affect any right accrued or established, or any liability or
penalty incurred, or any action or proceeding begun under the provisions of
such law prior to the repeal thereof. Without limiting the generality of the
foregoing[,] actions pending when this act takes effect under chapter 43 of
Title 78, relating to the voluntary withdrawal of foreign corporations, may
be continued to final decree under such chapter and title; action[s] so pending under chapter 42 or [ of] Title 78, relating to the voluntary dissolution
of domestic corporations, may be continued to final decree under such chapter and title and mergers or consolidations under chapter 5 of Title 16, which
have been approved by the shareholders of one or more of the constituent
corporations when this act takes effect, may be completed under such
chapter and title.
History:

L. 1961, ch. 28, § 144.

Compiler's Note.
The bracketed
comma, letter "s" and
word "of" were inserted by the compiler.
Separability
Clause.
Section 1.45, of Laws 1961, ch. 28 provided as follows: "If a court of competent
jurisdiction
shall adjudge to be invalid or
unconstitutional
any clause, sentence, paragraph, section, or part of this act, such

judgment or decree shall not affect, impair,
invalidate or nullify the remainder of this
act but the effect thereof shall be confined
to the clause, sentence, paragraph, section,
or part of this act so adjudged to be invalid or unconstitutional."

Effective Date.
Section 146, of Laws 1961, ch. 28, provided as follows: "T'his act shall take
effect on January 1, 1962."
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